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CHAPTER ONE

INTRODUCTION TO CIVIL LITIGATION TC \l2 "
§1.1
CIVIL LITIGATION DEFINED TC \l3 "
CPLR 105(d) defines a civil judicial proceeding as a prosecution, other than a criminal action, of an independent application to a court for relief.

Civil procedure provides a resolution to a civil dispute between two or more parties. Paralegals can play a vital role in this process. This book provides an overview of New York Litigation Process.


§1.3
JURISDICTION

A plaintiff (the party bringing the lawsuit to a court) agrees to the court’s power to hear the case by suing the defendant. The other parties to the lawsuit, such as the defendant and other third parties (the persons being sued) must be brought into it. As a result, the court must have jurisdiction over such persons to be able to bring the defendants/other third parties into the lawsuit. There are two types of jurisdiction: (1) Subject Matter Jurisdiction and (2) Personal Jurisdiction. Article 3 of the CPLR discusses Jurisdiction in New York State.

Personal Jurisdiction TC \l3 "
Due process requirements
Personal jurisdiction involves a court’s authority to bind a particular party to its judgment. It requires that a defendant be given due notice of a civil lawsuit against him/her, be given an opportunity to be heard and have some minimal contact with New York State. New York cannot subject a defendant not domiciled in the state to its jurisdiction without some connection to the state.

Service of process requirements

CPLR 301 and 302 treat the subject of personal jurisdiction. CPLR 302 is New York State’s “long arm” jurisdiction.

CPLR 304 through 306 deal with how an action is commenced in New York.

CPLR 307 through 312 deals with how to make service and CPLR 313 and CPLR 314 deal with service outside New York State.

CPLR 315 and 316 deal with service by publication.
Subject Matter Jurisdiction

Subject matter jurisdiction involves a court’s ability to hear certain types of cases. It bears repeating that subject matter jurisdiction can be raised at any time, even after judgment or an appeal. Subject matter jurisdiction does not have to be pleaded in starting an action in New York Supreme Court, a court of general jurisdiction.

Rem Jurisdiction

When personal jurisdiction is lacking, the court may still have the ability to render a judgment in a civil lawsuit where the subject matter of the lawsuit involves defendant’s property that is located within New York State (CPLR 314(2)).
Venue

Venue is the location where a civil lawsuit is to be heard. Venue in New York Supreme Court actions is based on contact in a county. 
Determining venue

Article 5 of the CPLR governs which of the counties a plaintiff can properly bring a New York Supreme Court action. Do not confuse venue with subject matter and personal jurisdiction, both of which are initially required before a defendant can be sued. To choose a proper venue, it is assumed that the court has subject matter, as well as personal jurisdiction over the parties. 

Generally, the plaintiff decides the choice of venue unless the defendant challenges the location (CPLR 509). CPLR 503 states the general rule that the plaintiff may bring an action in any county in which any one of the parties resides—plaintiff or defendant—at the time the action was commenced. If none of the parties reside in New York State, the place of trial will be in any county designated by the plaintiff. The residence, for venue purposes, of a domestic corporation and licensed foreign corporation, is the county in which its certificate, as filed with the Secretary of State, officially lists its office. CPLR 503(c) designates this county as the principal office or place of business regardless of where the corporation physically has its office.

CPLR 503(d) allows a partnership to be sued in the county of the partnership’s principal office and the residence of the partner being sued.

CPLR 504(1) provides that an action against a county must be brought in that county. CPLR 504(2) provides that an action against a city (except New York City), town, village, school district, or district corporation must be brought in the county of the defendant’s location, and an action against the City of New York is brought in the county where the claim arose—where the accident occurred.

CPLR 507 provides that an action that “would affect the title to, or the possession, use or enjoyment of, real property” must be brought in the county of the realty.

CPLR 503(f) requires that a “consumer credit transaction” be brought in the defendant’s county or in the county where the transaction occurred.

CPLR 501 allows the parties to choose venue by contract before an action is commenced.

Change of venue

In order to change venue (location of the court), a motion must be made to the court (CPLR 510 and 511). If the case is brought in the wrong county, a motion for a change of venue must be made to move the action to the proper county. CPLR 511(b) provides that when a defendant who claims the plaintiff has placed venue in an improper county, he must serve a written demand specifying the proper county before the answer is served or with the answer. The plaintiff has five days to serve an affidavit showing the county he designated is proper or run the risk of the defendant making his motion in the county he specified. The defendant has 15 days from the demand to make the motion for change of venue.

Improper venue

There are other reasons to request a change of venue other than improper county location.

(1) Inconvenient (discretionary) venue
The defendant may challenge the plaintiff’s choice of venue on the grounds that it would be impossible to have an impartial trial at the current venue or it would be inconvenient for the witnesses to attend.

CPLR 510 provides the two grounds for change of venue: (1) subdivision 2, if there is reason to believe that an impartial trial cannot be had in the property county (rarely used in a civil case) and (2) subdivision 3, if the convenience of witnesses and the ends of justice will be promoted by a change. This motion to change venue must be made to the court within a reasonable time after the commencement of the action (CPLR 511(a)).

CPLR 512 provides that the place of trial of an action without a jury may be, in the court’s discretion, in any county within the judicial district in which the action is triable. 
(2) Inconvenient forum

Just as venue should not be confused with jurisdiction, it should not be confused with forum non conveniens. CPLR 327(a) provides that a court, on a motion of a party, may stay or dismiss an action when the court finds that, in the interest of substantial justice, the action should be heard in another state or country. The fact that the parties to the action are domiciled or reside in New York does not stop the court from staying or dismissing the action so that it can be heard in another state or country. 

§1.4
FEDERAL COURTS AND STATE COURTS TC \l3 "
In New York the word “action” includes a special proceeding; the word “plaintiff” and “defendant” includes the petitioner and respondent, respectively, in a special proceeding; and the words “Summons” and “Complaint” include the Notice of Petition and the Petition, respectively in a special proceeding (see CLPR 105(b)).
Litigation begins when the aggrieved party purchases an index number and files his Summons and Complaint with the clerk of the appropriate court. In New York State, the Supreme Court is the trial court or court of original (general) jurisdiction with a branch in each county of the state. The Court of Appeals is the highest appellate court in New York State with 7 judges on the panel (1 chief judge and 6 associate judges). An organization chart of New York State’s Court System is contained in Exhibit 1.1.

If a party loses in the Supreme Court, that party can appeal to one of the four Appellate Divisions covering their county and to the state’s highest court, the New York Court of Appeals, if the appellant meets the statutory requirements that give them the right to appeal or by permission of the Court of Appeals. The Court of Appeals also oversees the admission of attorneys to practice. The losing party in the New York State Court of Appeals, if a United States Constitutional issue is involved, can petition the United States Supreme Court to hear their case.

In New York, there are several courts of limited jurisdiction—courts that can only hear certain types of cases, including the Court of Claims, Family Court, Surrogate Court, County Courts, New York City Civil Court, District Courts, Village, City, and Town Courts.

The Court of Claims regulated by the Court of Claims Act is the court where civil actions are brought against the state of New York. It has the limited power to hear only those cases in which the state of New York is the defendant charged.

The Family Court is regulated by the Family Court Act. A statewide court, with a branch in each county, which hears all family matters, except actions for separation, annulment, divorce, or invalidation of a marriage, which remain with the New York Supreme Court. Thus, the Family Court hears all disputes and matters related to child neglect, paternity, adoption, guardianship, child custody, payment of alimony, and child support. The New York Supreme Court remains the forum for a marriage to be terminated.

The County Courts hear criminal cases and have limited jurisdiction pursuant to Judiciary Law §190, to hear civil actions that do not exceed $25,000 in damages. Also, all defendants must reside in the county or have a place of business in the county at the time the action is commenced for the particular county court to have jurisdiction over such a civil suit. The court can also hear certain real property actions if the land is located in the county. 
There is a Surrogate’s Court in each county of the state. The Surrogate’s Court has the power to hear all matters relating to decedents, estates, and the probating of wills. The Surrogate’s Court Procedure Act controls this court’s jurisdiction.

Many major cities have their own city court. There is a city court in each of the 61 cities of New York State outside of New York City. The jurisdictional money limits of city courts are found in §202 of New York’s Uniform City Court Act (UCCA). Pursuant to §202, parties to civil actions may seek damages up to $15,000. There is a separate civil court for New York City that is governed by the New York City Civil Court Act. It has monetary jurisdiction up to $25,000 and jurisdiction over residential housing problems and has the Small Claims Court, where parties appear in person at night and relatively informally resolve disputes up to $5,000. The procedure is governed by the New York City Court Act. The city also has its own New York City Criminal Court that handles misdemeanors and lesser offenses. Felonies are handled in New York Supreme Court.

Rural municipalities such as towns and villages have justice courts that, along with the power to hear some misdemeanor criminal matters, have limited civil jurisdiction as well. There, courts hear civil cases with a maximum of $3,000 in damages, pursuant to New York’s Uniform Justice Court Act of §201.

There are two District Courts in the state, for Nassau County and Western Suffolk County. They have criminal jurisdiction of misdemeanors and lesser crimes and civil jurisdiction of money actions up to $15,000, and jurisdiction of $5,000 or less in damages in Small Claims Court. They are governed by the Uniform District Court Act and Criminal Procedure Law.

§1.6
PROCEDURAL RULES AND SUBSTANTIVE LAW TC \l3 "

The civil practice law and rules, which may be cited as the “CPLR,” governs the procedure in civil judicial proceedings in all courts of New York State and before all judges of the state as defined in CPLR 101. The CPLR is divided into 100 Articles, with the provisions of each Article starting with the number of the Article consecutively numbers. For example, CPLR §101 is in Article 1 and CPLR §10005 is in Article 100. 

Sources of Substantive Law TC \l1 "
(1) Statutes and constitutions

The CPLR is main tool for civil proceedings in New York. The following are other sources of law that are relevant to civil procedure in the state:

(2) New York Constitution and statutes 

The New York Constitution and all statutes can be found in McKinney’s Consolidated Laws of New York Annotated and the New York Consolidated Service Annotated. There are also numerous, one volume works dealing with specific statutes (CPLR, Vehicle Traffic Law) or groups of statutes.

(3) Court cases TC \l1 "
All New York cases are found in the Official New York Court Reporter and the unofficial New York Supplement, 300 volumes, and New York Supplement, Second now up to volume 690. The Official New York Report is three sets of books: one for the Court of Appeals, one for the four Appellate Divisions and the third, the Miscellaneous Reporter, for all cases other than the Court of Appeals and Appellate Divisions. New York cases can also be found in the West’s Northeastern Reporter.

(4) Special rules TC \l1 "
In addition, there are Rules of the Chief Judge, Rules of the Chief Administrator of the Courts, New York City Civil Court Act, Uniform Rules for the New York State Trial Courts, Rules for the Court of Appeals and rules for each of the four Appellate Divisions that must be referred to when handling any litigation matter. 
§1.7
REMEDIES TC \l3 "
A party can sue for money (compensatory) damages or equitable remedies (provisional remedies).
Compensatory damages TC \l2 "
With respect to compensatory damages, the CPLR provides for periodic rather than lump sum payment of part of certain tort judgments. Article 50-A addresses medical, dental and podiatric malpractice actions and Article 50-B addresses all other personal injury, property damage and wrongful death actions. Past damages (up to the time of verdict or decision) are not affected but the articles provide that the first $500,000 of future damages be payable in a lump sum and the amount in excess of $500,000 be paid as a in-kind annuity. 
Presently, the New York Court of Appeals in Bryant v. N.Y.C.H. & H. Corp., 93 N.Y.2d 592 (1999)  N.Y.2d — (1999) answered many of the nuts and bolts questions relating to the calculation of damages in structured judgment situations. It also discussed the collateral source rule that permits offsets of payments to personal injury plaintiffs as provided by CPLR 454. Where loss of earnings is claimed in medical malpractice cases, CPLR 4546 provides that the court can take income taxes into consideration in calculating damages.
In rare instances, punitive damages can be awarded.

Equitable remedies TC \l3 "
Article 60 of the CPLR, regarding provisional remedies, generally lists the kinds of provisional remedies that are available: attachment (Article 62), injunctions (Article 63), receivership (Article 64), notice of pendency (also known as lis pendens) (Article 65) and seizure of a chattel in an action to recover a chattel (Article 71). They all provide the plaintiff with some kind of interim protection until the action is fully tried, by requiring the defendant to maintain a status quo during the pending action. All of the remedies are available in Supreme and County Court.

Because they are drastic remedies and can be obtained ex parte (without notice provided to the parties in an action), some of the provisional remedies require the plaintiff to post a bond to pay damages the defendant may incur.

Temporary restraining orders and preliminary injunctions

In conjunction with an action for a permanent injunction—obtained after a trial—Article 63 of the CPLR provides the remedy of the preliminary injunction, which maintains the status quo before the trial and a temporary restraining order (TRO), which maintains the status quo while a motion for preliminary injunction from a court through a hearing.

Attachment
Attachment is the legal process whereby a plaintiff affects a seizure of a defendant’s property by the sheriff taking constructive or actual hold of the property under the terms of the attachment order. Article 62 can be used for security purposes (the property is applied to the plaintiff’s judgment if the plaintiff wins) and can also serve a jurisdictional purpose, the quasi-in-rem category of jurisdiction.

CPLR 6201 permits an attachment to a plaintiff who seeks a money judgment from the defendant when:

1. 
the defendant is a nondomiciliary residing without a state, or is a foreign corporation not qualified to do business in the state; or

2. 
the defendant resides or is domiciled in the state and cannot be personally served despite diligent efforts to do so; or

3. 
the defendant, with intent to defraud his creditors or frustrate the enforcement of a judgment that might be rendered in plaintiff’s favor, has assigned, disposed of, encumbered or secreted property, or removed it from the state or is about to do any of these acts; or

4. 
the action is brought by the victim or the representative of the victim of a crime, as defined in subdivision six of section six hundred twenty-one of the executive law, against the person or the legal representative or assignee of the person convicted of committing such crime and seeks to recover damages sustained as a result of such crime pursuant to section six hundred thirty-two of the executive law; or 

5. 
the cause of action is based on a judgment, decree or order of a court of the United States or of any other court which is entitled to full faith and credit in this state, or on a judgment which qualifies for recognition under the provisions of article 53.

CPLR 6210 and 6211 permit an order of attachment upon a motion on notice or upon ex parte without notice to the parties in the action. Such order may be granted before or after service of summons and at any time prior to judgment. CPLR 6212 provides what the papers must show. To properly execute the attachment, a levy must be made and several steps must be timely taken or the plaintiff must state all over again. See CPLR 6212(d)—not more than one day after service of demand; CPLR 6212(c)—10 days after granting of an order of attachment; CPLR 6213—60 days after the order is granted; and CPLR 6214(a), (b), and (e).

Seizure of chattel

CPLR 7101 is for an action to try the right of possession of a chattel. It is a provisional remedy and is part of an action to recover a chattel. CPLR 7102(c) provides that:

The application for an order of seizure shall be supported by an affidavit which shall clearly identify the chattel to be seized and shall state:

1. 
that the plaintiff is entitled to possession by virtue of facts set forth;

2. 
that the chattel is wrongfully held by the defendant named; 

3. 
whether an action to recover the chattel has been commenced, the defendants served, whether they are in default, and if they have appeared, where papers may be served upon them;

4. 
the value of each chattel or class of chattels claimed, or the aggregate value of all chattels claimed;

5. 
if the plaintiff seeks the inclusion in the order of seizure of a provision authorizing the sheriff to break open, enter and search for the chattel, the place where the chattel is located and facts sufficient to establish cause to believe that the chattel is located at that place;

6. 
that no defense to the claim is known to the plaintiff.;

7. 
if the plaintiff seeks an order of seizure without notice, facts sufficient to establish that unless such order is granted without notice, it is probable the chattel will become unavailable for seizure by reason of being transferred, concealed, disposed of, or removed from the state, or will become substantially impaired in value.

A request for seizure without notice must show that there is an immediate need—removal from the state or loss of its value.

After the order is obtained, the sheriff is required to seize the chattel, which can be delivered to the plaintiff, reclaimed, impounded or returned. CPLR 7103 and 7104.
Notice of Pendency

Notice of Pendency is a paper used in real property actions in which the judgment demanded would affect the title to, or the possession, use, or enjoyment of real property. The plaintiff is claiming some right in the property—an interest. 

A Notice of Pendency (“lis pendens”), effective for a period of three (3) years from date of filing, is filed with the county clerk in the county where real property is located, giving notice to all of plaintiff’s potential rights in the action under CPLR 6511(a) and CPLR 6513. CPLR 6501 allows a notice of pendency to be used only in an action that can affect the title to or possession, use or enjoyment of real property, i.e., mortgage, foreclosure, specific performance and partition. The filing of the notice of pendency must be filed with the clerk before or after service of summons and at any time prior to judgment. A notice of pendency is effective only if, within thirty days after filing, a summons is served upon the defendant or first publication of the summons against the defendant is made pursuant to an order and publication is subsequently completed (CPLR 6512).
CPLR 6511 provides for the content, filing and indexing of the notice of pendency and CPLR 6514 provides for its cancellation. The effective date of a lis pendens can be extended prior to the expiration of the current lis pendens under CPLR 6513.
Receivership

CPLR 6401(a) provides upon motion for the appointment of a temporary receiver by the court to take control of designated property and care for and preserve it during litigation. Receivership deals with an action where property is the subject of the action. Set forth in CPLR 6401(b) are the powers of the receiver (take and hold property, sue, collect, and sell debts and claims) exercised under the direction of the court. 
Under CPLR 6401(a), the plaintiff must show that there is a danger that the property will be removed from the state or destroyed, as well as showing that the property seeking receivership is the subject of the action.

If the plaintiff wins, the receiver may then be appointed to dispose of the property under the judgment. 
§1.8
THE FOCUS OF LITIGATION TC \l3 "
After informal information gathering, the pleadings stage is covered by CLPR Article 30, discovery by Article 31, accelerated judgments (motion to dismiss and motion for summary judgment) by Article 32, and trial and post-trial proceedings in Articles 40, 41, 42, 43, 44 and 45. Motion practice is covered by CPLR Article 22 and Appeals are covered by Articles 55, 56 and 57.
CHAPTER TWO

BASIC LAW OFFICE STRUCTURE 
AND PROCEDURE

§2.2
TIME SHEETS AND BILLING


Lawyer’s fee

Contingency fee agreement

In New York, with respect to personal injury actions, every attorney who is retained in an action where his fee is contingent on successful prosecution or settlement of the litigation must file with the Office of Court Administration a statement of retainer which will contain all the essential information surrounding the retainer between attorney and client and after the case is completed a closing statement outlining all the terms of the settlement and distribution of all monies. See Supreme Court, Appellate Division, First Department Rules §604.7. The rule also provides limits for contingency retainers and states at subdivision (e)(2):

(2) The following is the schedule of reasonable fees referred to in paragraph (1) of this subdivision; either,





SCHEDULE A

(i) 
50 percent on the first $1,000 of the sum recovered,

(ii) 
40 percent on the next $2,000 of the sum recovered, 

(iii) 
35 percent on the next $22,000 of the sum recovered,

(iv) 
25 percent of any amount over $25,000 of the sum recovered; or

SCHEDULE B

A percentage not exceeding 33 1/3 percent of the sum recovered, if the initial contractual arrangement between the client and the attorney so provides, in which event the procedure hereinafter provided for making application for additional compensation because of extraordinary circumstances shall not apply.


§2.4
A TYPICAL DAY FOR A LITIGATION PARALEGAL

Paralegals are often utilized in a litigation law firm, performing numerous tasks in preparing a civil case to go to trial. Paralegals working in litigation have titles such as “litigation assistant” or “litigation support assistant.” The role of a paralegal in a litigation firm is one of case management. The paralegal assists the attorneys in gathering and organizing documents with respect to a particular civil case. The paralegal may also assist in gathering facts of the case through witnesses, including expert witnesses, and may assist in preparing clients for depositions. Paralegals acquire information from the client through various reports, such as the police or medical reports, or from the initial client interview with the attorney. The paralegal may be asked to prepare any materials in anticipation of trial, such as exhibits. Another vital role of the paralegal is that of maintaining the calendar, keeping track of any important statutory deadlines of a case. In addition, the paralegal may be asked to prepare the initial drafts of the pleadings of a civil case. 
CHAPTER THREE

THE PARALEGAL AND THE CASE

§3.2
LEGAL ETHICS FOR THE PARALEGAL

As defined in the American Bar Association Model Rules of Professional Conduct, a paralegal is a person qualified by education, training or work experience, who is employed or retained by a lawyer or law firm, to perform specifically delegated substantive legal work for which a lawyer is responsible. A paralegal assists the attorney and works under his direct supervision. A paralegal cannot represent a client in court, give legal advice or accept fees from a client. As an example, a paralegal can prepare the initial drafts of a pleading but cannot sign his name on the pleading since the document is to be filed with the court.

In New York, the Court of Appeals and the New York Bar Association regulate the conduct of attorneys, in order to ensure that attorneys act competently in their duties to their clients. New York also has guidelines as to ethical use of paralegals. A paralegal cannot practice law, must disclose his status as a paralegal to a client, must keep confidentiality of client matters, must disclose any conflict of interest and must be supervised by an attorney. Paralegals, as the attorney’s agents, are also liable for the work that they produce. They can be held liable, like an attorney, for negligence resulting in harm to the client under vicarious liability.

Under the Disciplinary Rules of the Code of Professional Responsibility 1200.5(c), “a law firm must adequately supervise, as appropriate, . . . the work of nonlawyers in the firm. A lawyer will be responsible for the conduct of a nonlawyer employed or retained by or associated with the lawyer that would be a violation of the disciplinary rules if engaged in by a lawyer. . . . “
Under the Disciplinary Rules of the Code of Professional Responsibility 1200.16 and 1200.17, an attorney must not aid a non-lawyer in the unauthorized practice of law nor may it share a legal fee with a non-lawyer.

Disciplinary Rules 1200.20 through 1200.24 state that an attorney must avoid conflict of interest in representing a client, including any interest he may have that would affect the exercise of professional judgment on behalf of the client. 
CHAPTER FOUR

INVESTIGATION TC \l2 "
§4.1
INVESTIGATION IN GENERAL TC \l3 "
In most firms, paralegals and investigators are responsible for investigating the case, gathering the facts and organizing the results. This involves both informal fact gathering and formal discovery after suit is filed.

Structuring fact investigations TC \l1 "
1. 
What facts do I need to get?

The purpose of the investigation is to obtain as much evidence to sustain your claim against the opposing party.

2. 
How do I structure my fact investigation?

The publication “New York Pattern Jury Instructions” provides a comprehensive guide to the general principles governing civil trials and the elements necessary to make out a prima facie case of liability in all types of civil cases.

3. 
What are the likely sources of proof?

The obvious answer is the client, documents, exhibits, witnesses, experts and the opposing party.

4. 
How much time should I spend?

Before taking a case, a time and financial evaluation must be made and a case should not be taken on that is not cost effective and is not within the manpower and budget parameters of the firm. One need only recall financial problems of the firm depicted in the non-fiction book and later movie “A Civil Action.”

Computerized fact gathering TC \l3 "
The Internet has provided the paralegal with as significant source of factual and legal information. Each of the sites leads you to other sites. The following is a sample of some of the sites that may be helpful to the paralegal:

1. 
www.nysba.org—The New York State Bar Association’s web site

2. 
www.courts.state.ny.us—The New York State Unified Court System’s web site

3. 
www.nylj.com—The New York Law Journal 
The day’s legal news, court decisions, court rules and a host of other legal directories and information.
4. 
www.law.cornell.edu—Legal Information Institute

Searchable full-text integrates information from the Legal Information Institute and Cornell School of Law. Hyper-text to recent Supreme Court decisions is readily available. This site does not deal with broad areas of law, but rather with issues addressed by the Cornell School of Law.

5. 
http://www.findlaw.com—Findlaw Internet Legal Resources

This is a great resource due to the numerous legal fields covered (Law Schools to Statutes/Law); easily accessible and provides information in a logical format.

6. 
http://library.kentlaw.edu/eresources/LawLinks.asp—Guide to Legal Resources on the Web 
Provides searchable full-text on law schools and libraries. This site also has a useful section outlining specialized areas of law and information on where to obtain more information regarding particular legal subjects.

7. 
http://www.yahoo.com/Government/Law—Yahoo’s Law Guide

This is an informative site that allows the user to search Yahoo’s reference materials, as well as the topic of law on a broader spectrum. There are many new searchable topics providing a vast range of legal issues that can be researched, such as case law, journals, and basic legal research.

8. 
http://vls.law.villanova.edu/library/express/—State Court Locator

Links to state courts provided by Villanova Center for Law and Policy. It provides additional state information in the form of opinions, judicial indexes, and several other state legal sources. It also provides access to other legal resources, including city, local, international, foreign, tax, and public record information, as well as court rules and forms. The web site offers resources by legal topic and non-legal information such as SEC and corporate filing information. 

9. 
http://www.house.gov and http//www.senate.gov—The United States House of Representatives and the United States Senate

Searchable full-text of proposed legislation and laws made available by the United States House of Representatives and the United States Senate; easily accessible by bill number or topic.

10. 
http://www.law.cornell.edu/constitution/constitution.overview.html—United States Constitution

Searchable full-text and easily accessible. It begins with the preamble and displays the following articles and sections of the Constitution. 

11. 
http://www.law.cornell.edu/uscode/—United States Code

Searchable full-text of 1994 official version made available by Legal Information Institute at Cornell Law School. This site provides easy access to information by allowing the user to view listings, tables and forms and included a “fast search feature” for quicker topic searches.

12. 
http://uscode.house.gov/—United States Code, Office of the Law Revision Counsel

Searchable full-text of the official version, current through 1993, made available by the United States House of Representatives. It provides access to state statutes, as well as several federal regulations and court decisions. This site also has a helpful directory indicating ways to locate information efficiently.

13. 
http://thomas.loc.gov—Thomas Library of Congress

Important legislative service offered by the Library of Congress. It provides the searchable full-text of the Congressional Record (1993-present), recent proposed legislation, and tracking information about them.

14. 
http://www.access.gpo.gov/nara/cfr/cfr-table-search.html—Code of Federal Regulations, National Archives and Records Administration 

Searchable full-text of the C.F.R. provided by the United States House of Representatives. It provides basic material about the Register and its purpose. This site has a useful reference guide outlining additional sources, with relevant information on how to access them.

15. 
http://www.washlaw.edu—Washlaw Web

Offers full-text information on law-related discussion groups. There is a useful table of contents, which aids the user in locating and exploring particular areas of law.

§4.2
THE INITIAL CLIENT INTERVIEW TC \l3 "
(1) Client attitudes and disclosure

Any sense or feeling that a client is going to be troublesome, is holding back information and is not going to be cooperative is of considerable importance in deciding whether a firm will handle a case.

(2) Interview preparation TC \l1 "
Firms have questionnaires, checklists, forms and retainer agreements to be completed and signed and that should be assembled and prepared prior to meeting with the client.

(3) Initial client interview TC \l1 "
(4) Liability, damages, parties, defenses and counterclaims

Initial client interviews should be conducted with a questionnaire that covers all aspects of liability, damages, investigation and possible defendants. 
§4.4, §4.5
OBTAINING NECESSARY DOCUMENTS; PHYSICAL EVIDENCE TC \l3 "
Professional photographs of the scene, the vehicle, the product (if it is a products liability case), the client’s injuries, the original contract (if a breach of contract case) and any and all relevant records must be assembled and preserved in a safe place. One must be cognizant of chain of custody and spoliation of evidence.

§4.6
WITNESS INVESTIGATION TC \l3 "
1.
Identifying, locating and interviewing witnesses

2. 
Paralegals are used as investigators by attorneys. 
They can locate witnesses prior to sending an investigator to take a written statement. They can also take statements over the phone and get them to the witness, who can sign and mail them back.

3. 
Locating the witnesses

Local phone books, motor vehicle records and numerous sites on the internet are available to locate a witness.

4. 
Purpose of the interview

Interviewing a witness prior to testimony at trial, permits the attorney to plan the examination. The written statement obtained from the witness can be used to impeach him pursuant to CPLR 4514, with the statement as a prior inconsistent statement.

4-7. 
Arranging the interview; structuring the interview; Recording the interview; and interviewing techniques

Sufficient time should be set aside for the interview. Preprinted or computerized forms should be used and a checklist of questions prepared to use and follow during the interview. The checklist and forms should not be a substitute for human interaction and a pleasant environment. If the session is to be tape recorded, the equipment should be set up and tested prior to the session. Witnesses include lay witnesses, eyewitnesses, and friendly and hostile witnesses. It is the hostile witness interview that is most challenging and should be planned and handled by the experienced attorney, investigator and paralegal team.

8. 
Evaluating witnesses

All witnesses should be evaluated for credibility, personal appearance and communication skills and the evaluation of the witness should be placed in the file in the form of a memorandum to file.
CHAPTER FIVE

EVIDENCE

§5.1
BACKGROUND CONSIDERATIONS


The Federal Rules of Evidence has no counterpart in New York. The New York Rules of Evidence are predominately case law with Article 45 of the CPLR covering a few evidentiary areas. The trial judge determines as a question of law what facts the jury hears (witness testimony) and sees (exhibits).

Paralegals—who must assist in discovery, trial preparation, and during trial—must know what evidence is properly admissible.

§5.2
TESTIMONY TC \l3 "
Impeachment TC \l3 "
Witnesses-competency and impeachment

CPLR 4513 provides that, except as otherwise expressly prescribed, a person shall not be excluded or excused from being a witness by reason of his interest in the event or because he is a party or the spouse of a party.

CPLR 4513 provides that a person convicted of a crime is a competent witness but his crime can be used for the purpose of affecting the weight of his testimony.

CPLR 4514 provides that:

In addition to impeachment in the manner permitted by common law, any party may introduce proof that any witness has made a prior statement inconsistent with his testimony if the statement was made in a writing subscribed by him or was made under oath.
Opinion Testimony TC \l3 "
Expert witnesses are used to evaluate cases (commercial cases, medical malpractice cases, products cases and other major cases). They may also be required to testify at trial. CPLR 4515 provides that:
Unless the court orders otherwise, questions calling for the opinion of an expect witness need not be hypothetical in form, and the witness may state his opinion and reasons without first specifying the data upon which it is based. Upon cross-examination, he may be required to specify the data and other criteria supporting the opinion.

In addition, CPLR 3101(d) provides that:

Upon request, each party must identify each person whom the party expects to callas an expert witness at trial and must disclose in reasonable detail the subject matter of which each expert is expected to testify, the substance of the facts and opinions on which each expert is expected to testify, the qualifications of each expert witness and a summary of the grounds for each expert’s opinion.

The expert’s qualification should be checked thoroughly.

To better understand the role of an expert witness and the matters that they can testify to, one must be familiar with the United States Supreme Court decision of Daubert v.Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993) in which the court held that scientific testimony must be both relevant and reliable and its more recent decision of Kumho Tire Co., Ltd v. Carmichael, 526 U.S. 137 (1999) U.S. — (1999).
Privileges TC \l3 "
Privilege provides an immunity from disclosure. New York recognizes confidential communications between husband and wife (CPLR 4502); attorney and client (CPLR 4503); patient and physician, dentist, podiatrist, chiropractor and nurse (CPLR 4504); clergy and confessor (CPLR 4505); psychologist and client (CPLR 4507); and social worker and client (CPLR 4508).
Work product privilege CPLR 3101(c) makes unobtainable the “work product of an attorney,” including any materials prepared in anticipation for litigation under CPLR 3101(d)(2). This privilege is absolute. CPLR 3101(b) provides that upon objection by a person entitled to assert the privilege, privileged matter shall not be obtainable.

The Hearsay Rule TC \l3 "
Hearsay is a statement made by another out of court that is being offered at trial for the truth of the fact asserted. Such statements are not admissible because of the deprivation of the right to cross-examination.

Admission of a party opponent

An admission is both an act or statement of a party or his representative which constitutes evidence against him at trial.

Prior statements by witnesses

CPLR 4514 provides that in addition to impeachment in the manner permitted by common law, any party may introduce proof that any witness has made a prior statement inconsistent with his testimony if the statement was made in a writing subscribed by him or if the statement was made under oath.

Statements against interest

In New York, a declaration against interest is admissible irrespective of whether any privity exists between the defendant and the party against whom the evidence is offered.

Former testimony

CPLR 4517 provides that:


In a civil action, if a witness’ testimony is not available because of privilege, death, physical or mental illness, absence beyond the jurisdiction of the court to compel appearance by its process or absence because the proponent of his statement does not know and with diligence has been unable to ascertain his whereabouts, or because he is incompetent to testify by virtue of section 4519, his testimony, taken or introduced in evidence at a former trial, together with all exhibits and documents introduced in connection with it, may be introduced in evidence by any party upon any trial of the same subject matter in the same or another action between the same parties or their representatives, subject to any objection to admissibility other than hearsay. Such testimony may not be used if the witness; unavailability was procured by, or through the culpable neglect or wrongdoing of, the proponent of his statement. The original stenographic notes of testimony taken by a stenographer who has since died or become incompetent may be read in evidence by any person whose competency to read them is established to the satisfaction of the court. 
CPLR 3117 deals with use of depositions at the trial as evidence in chief and for impeachment purposes: 

Present sense impression, excited utterances, medical condition and state of mind

In New York, the term res gestae, as an exception to the hearsay rule includes (1) spontaneous declaration, made with the event (2) a declaration accompanying and elucidating a relevant act (3) declarations of pain and suffering and (4) declaration evidencing a state of mind.

CPLR 4518(b) makes a hospital bill admissible if it bears a certificate by the head of the hospital or by a responsible employee in the controller’s or accounting office that the bill is correct.

CPLR 4532-a makes admissible x-rays, MRIs, CAT-Scans and the results of other medical tests if properly identified and served at least ten days before trial along with a notice of his intention to offer them into evidence at trial and an affidavit of a physician identifying the x-rays or results of other tests.

Dying declaration

In New York, a dying declaration is only admissible in a homicide case.

Records exceptions—business records

If a witness cannot remember a fact, New York has the concept of part recollection recorded, which allows a writing that was made at or about the time of the event to be received into evidence.

CPLR 4518(a) provides:

(a) 
Generally. Any writing or record, whether in the form of an entry in a book or otherwise, made as a memorandum or record of any act, transaction, occurrence or event, shall be admissible in evidence in proof of that act, transaction, occurrence or event, if the judge finds that it was made in the regular course of any business and that it was the regular course of such business to make it, at the time of the act, transaction, occurrence or event or within a reasonable time thereafter. All other circumstances of the making of the memorandum or record, including lack of personal knowledge by the maker, may be proved to affects its weight, but they shall not affects is admissibility. The term business includes a business, profession, occupation and calling of every kind.

CPLR 4520, 4521, 4536, 4528, 4529, 4530, 4533 and 4540 all allow certain public records to be admissible without the testimony of the official who prepared it. New York Public Health Law 4103(3), 4130 and 4140 provide for the admissibility of birth and death certificates.

§5.3 and §5.4
PHYSICAL EVIDENCE AND DOCUMENTS TC \l3 "
Plaintiff’s exhibits can be of any size and can be introduced with the aid of any audiovisual device. The paralegal must make sure that the equipment is available in the courtroom and that the exhibits are properly prepared for display.

Best evidence rule

CPLR 4539 allows for the admission into evidence of copies of documents and enlargements even if the original is in existence, if made by a business or a professional in the course of business.

CPLR 4518 discusses business records, CPLR 4532-a discusses admissibility of medical or diagnostic tests, and CPLR 4542 discusses foreign records and documents.

CPLR 4548 provides that:

No communication privileged shall lose its privileged character for the sole reason that it is communicated by electronic means or because persons necessary for the delivery or facilitation of such electronic communication may have access to the content of the communication.

CHAPTER SIX
THE COMPLAINT

§6.1
THE CAUSE OF ACTION

A complaint details the basis of the plaintiff’s cause of action against a defendant. A summons is a legal document notifying the defendant that a lawsuit has been filed against him. The official form of Summons promulgated by the Office of Court Administration is used for filing and service. See Exhibit 6.1, Official Form 1.

Usually, a plaintiff and defendant who desires to start an action or a third-party action knows who to sue and sues them. CPLR 601 provides that a plaintiff may join in a single action as many unrelated claims as he has against a defendant. CPLR 1001 and 1002 provide that original parties in an action may be joined by other parties in an action. In addition, more parties may be added once the action has commenced. 

In New York, any natural person, corporation, partnership, limited liability company or other legal entity may be a party to an action. 

Special pleading rules

Counterclaims



CPLR 3019

Cross-Claims



CPLR 3019

Impleader



CPLR 1007

Intervention



CPLR 1012 (Right) and







CPLR 1013 (Permission)


Class Actions



CPLR 901-909

§6.2
A FEW PRELIMINARY ITEMS


Pleadings are the various documents filed with a court relating to the commencement of a civil lawsuit.

CPLR 104 and 3026 provide for the liberal construction of the CPLR in general and pleadings in particular.


CPLR 3011 lists the kinds of pleadings, including a complaint, an answer, interpleader complaint, and a third party complaint. CPLR 3013 lists the basic pleadings requirements, providing that statements in a pleading must be sufficiently particular to give the court and the parties notice of the transactions, occurrences or series of transactions/occurrences, intended to be proved and the material elements of each cause of action or defense. 

General “notice” requirements for claims

New York has a few official forms of pleadings which the state administrator shall have the power to adapt, amend and rescind. CPLR 107 provides that the adopted official forms “shall illustrate the simplicity and brevity of statement which the Civil Practice Law and Rules contemplate.”

New York followed the notice pleading standard of the Federal Rules for pleadings used in its litigation process. 
§6.4
DRAFTING THE COMPLAINT TC \l3 "
Caption

CPLR 2101 sets forth the form of the pleadings. CPLR 2101(c) provides that all pleadings must have the court, the county, full names of all parties and, in Supreme Court and county court, the index number in the caption. A defect in the format of the pleading, if it is not substantially prejudicial to the rights of a party, will be disregarded by the court and leave to correct will be given. (CPLR 2101(f).)
File number

In New York, the cost of purchasing an index number is $190.00. CPLR 8018.
Parties to the action

It is important that the parties are identified in the text of the complaint including the county of the resident or principal place of business.
Statement of claim 

CPLR 3013 provides that: “Particularity of Statements Generally: Statements in a pleading shall be sufficiently particular to give the court and parties notice of the transactions, occurrences, or series of transactions or occurrences, intended to be proved and the material elements of each cause of action or defense.”
One must give his adversary sufficient notice of the facts surrounding their controversy, which facts must cover the essential elements of a particular cause of action that the law recognizes.

CPLR 3026 says that pleadings shall be liberally construed and defects shall be ignored if a substantial right of a party is not prejudiced.

CPLR 3014 provides that:

Every pleading shall consist of plain and concise statements, in consecutively numbered paragraphs. . . . [S]eparate causes of action or defenses shall be separately stated and numbered. . . .
Use plain English

CPLR 2101 which covers Form of Paper (8-1/2" × 11") also requires that each paper be in English and where practicable, “shall be of ordinary usage.” CPLR 2101(f) provides that defect in form, if no one is substantially prejudiced, shall be disregarded and shall be deemed waived unless objected to within two days after receipt.

Keep it simple

CPLR 2001 provides that at any stage of an action the court may permit a mistake, omission, defect or irregularity to be corrected, if a substantial right of a party is not prejudiced.

Plead “special matters” with particularity

CPLR 3015 covers matters that must be particularly stated in the pleadings: conditions precedent, corporate status, former judgment, decision or determination, signatures and license to do so.

CPLR 3016 covers particularity in specified actions: libel or slander, fraud or mistake, separation or divorce, judgment, law of foreign country, sale of goods or performing services, personal injury (has sustained a serious injury) and gross negligence or intentional harm by officers of certain not-for-profit corporations.

CPLR 3012-a requires that in a medical, dental and podiatric malpractice action, the attorney for the plaintiff supply a Certificate of Merit that he has consulted with one licensed physician and reasonably believes there is a basis for the action. 

Use separate paragraphs

CPLR 3014 also provides that separate causes of action or defenses shall be separately stated and numbered.

Use of exhibits

Finally, CPLR 3014 provides that a copy of any writing that is attached to the pleadings is a part thereof for all purposes.

Prayer for relief

CPLR 3017(a) requires that the complaint contain a demand for the relief to which the pleader deems himself entitled: either money damages or equitable relief. CPLR 3017(c) prohibits the plaintiff from pleading any specific money figure in the complaint in either a medical malpractice case or an action against a municipal corporation. In New York, the prayer for relief is called the “Wherefore Clause” or ad damnum clause and appears at the end of the complaint.

Jury demand

In New York, the plaintiff serves his jury demand when he serves his note of issue, after discovery is completed, along with the statement of readiness. If the plaintiff does not serve a jury demand the defendant can serve one.

Signing and verifying pleadings

The Rules of Chief Administrator §130-1.1a requires that:
(a)
Signature. Every pleading, written motion and other paper, served on another party or filed or submitted to the court shall be signed by an attorney, or by a party if the party is not represented by an attorney, with the name of the attorney or party clearly printed or typed directly below the signature. Absent good cause shown, the court shall strike any unsigned paper if the omission of the signature is not corrected promptly after being called to the attention of the attorney or party.
(b)
Certification. By signing a paper, an attorney or party certifies that, to the best of that person’s knowledge, information and belief, formed after an injury reasonable under the circumstances, the presentation of the paper or the contentions therein are not frivolous as defined in subsection (c) of section 130-1.1

Verification 

CPLR 3020 defines verification as a statement under oath that the pleading is true to the knowledge of the deponent, except as to matters alleged on information and belief, and that as to those matters he believes to be true. It is used to foster honesty in pleadings. Verification of pleadings is mostly optional, the only major cases where it is mandatory is in a matrimonial action and Article 78 proceedings. When one pleading is verified, all subsequent pleadings must be verified. If your complaint is verified, a plaintiff can use it to enter a default judgment. 
§6.5
PRELIMINARY INJUNCTIVE RELIEF TC \l3 "
In conjunction with an action for a permanent injunction—obtained after a trial—Article 63 of the CPLR provides the remedy of the preliminary injunction, which maintains the status quo before the trial and a temporary restraining order (TRO), which maintains the status quo while a motion for preliminary injunction is being sought from a court through a hearing.

Preliminary injunctions

A plaintiff seeks a preliminary injunction to keep the status quo while the action is pending.

CPLR 6301 authorizes a preliminary injunction (1) where the defendant is doing or threatens to do an act violating the plaintiff’s right and tending to render the judgment ineffectual, or (2) where the act is committed or continued by the defendant would produce injury to the plaintiff. A preliminary injunction is unavailable for cases seeking monetary damages.

CPLR 6312 outlines the procedure for obtaining a preliminary injunction, which is a motion made on notice (to the parties in an action), served with or after the Summons and Complaint is served or any time before final judgment. The accompanying Affidavits and documentation must demonstrate one of the two requirements of CPLR 6301. Plaintiff must show that he would be damaged if the injunction is not granted, that the defendant’s wrongful acts are likely to occur. Under CPLR 6312(b), the plaintiff must submit a bond in an amount fixed by the court in case the plaintiff is not entitled to the injunction to pay the defendant all damages and costs sustained by reason of the injunction.

The granting of the injunction is discretionary with the court. 

Temporary restraining orders

Since a preliminary injunction takes time for the court to grant and requires notice to be made to the parties involved in the action, there is the risk that the defendant will perform the act that plaintiff wants enjoined or restrained. The purpose of the temporary restraining order (TRO) is to prevent the defendant from doing the act between when the time the motion papers for the preliminary injunction are served and the date set for the hearing (return date) on the act that the plaintiff wants enjoined or restrained. 
CPLR 6301 and 6313 provide that a TRO may be granted where it appears that immediate and irreparable injury, loss or damage will result unless the defendant is restrained before the hearing can be held. The plaintiff applies ex-parte (without notice to the parties in the action) with an Order to Show Cause, an Affidavit and the Summons and Complaint. The Order to Show Cause, signed by the judge, contains the terms of the TRO, the method of serving the defendant with the papers and the return date of the preliminary injunction motion. The order is returned to the plaintiff’s attorney, who then serves the order to the defendant.

Upon granting a temporary restraining order, the court will set the hearing date for the preliminary injunction at the earliest possible time. 

The defendant may move to vacate or modify a TRO or preliminary injunction under CPLR 6314. An order vacating a TRO must be filed with the clerk and served upon the plaintiff.
Violation of a preliminary injunction or TRO is subject to contempt of court charges, involving criminal and civil sanctions.

§6.6
SERVICE OF PROCESS TC \l3 "
Documents for Service of Process

Under CPLR 305, the filing of the summons and complaint commences the action for statute of limitations purposes for actions in the New York Supreme Court and County Court. Upon filing, the plaintiff obtains an index number and then must serve the defendant a copy of the summons and complaint within 120 days (CPLR 304 and CPLR 306-b). On the summons, it states the time limit the defendant has to answer the complaint (either 20 days if personal delivery was used—CPLR 308—or 30 days if other means of delivery was used—CPLR 312-a through 316). Under CPLR 306-b, the time of service can be extended if the plaintiff shows good cause why the time limit should be extended.

In New York, it is the plaintiff’s lawyer who issues the Summons. Enough copies of the summons should be issued so that a separate one can be served on each applicable party. The summons is filed with the court that will hear the case.
Procedure for Service of Process

The process of presenting a summons and a copy of the complaint to a defendant is called Service of Process. After the Summons and Complaint is filed and the index number purchased, CPLR 306-b then allows 120 days in which to serve the defendant. If service is made within 120 days or the period as extended by the court, the service relates back to the filing. The plaintiff should move for the extensions before the 120 days expire, but the extension can be granted even after the expiration of the 120 days.
In New York, it is usually a process server who serves the Summons and Complaint and prepares an Affidavit of Service. CPLR 2103(a) provides that the summons may be served by any person 18 or over and not a party to the suit. For example, the plaintiff’s family members or the plaintiff’s attorney may be able to serve the summons to the defendant as long as they are not a party to the suit.
In New York, the service of summons may be made by either personal delivery to the defendant or by other means of delivery under CPLR Article 3. Under General Business Law §11 and 13, service of summons can be made on any day, including a holiday, except Sunday. Service on Saturday may not be allowed if it is made maliciously on a defendant who actually celebrates Saturday as the Sabbath.

Individuals

CPLR 308 provides for several methods of service to defendant within the state. The first is personal delivery to the defendant; the second is delivery to another person of suitable age and discretion at the defendant’s actual place of business, dwelling place or usual place of abode and mailing copies of the same documents, using first class mail, to either the last known residence or actual place of business is available without first attempting delivery to the person. The leaving and mailing must be done within 20 days of each other. When a non-resident has been involved in a motor vehicle accident in New York, Vehicle and Traffic Law §253 allows service of a Summons and Complaint on the New York Secretary of State with a mailing of the Summons and Complaint to the defendant by certified or registered mail.

CPLR 308(4) provides that after due diligence of trying the other two means of personal service listed above, the plaintiff can affix the summons to the door of the defendant’s actual place of business, dwelling place or usual place of abode and mail the summons to the defendant’s last known residence or mail the summons, by first class mail, to the defendant’s actual place of business. The leaving and mailing must be done within 20 days of each other.

Infants and incompetents

Suit against an infant (anyone who has not yet reached the age of 18) has to be made on someone listed in CPLR 309(a).  A judicially declared incompetent for whom a committee has been appointed must be served through his committee and the incompetent pursuant to CPLR 309(b) and CPLR 309(c).
Corporations, or governmental subdivision

CPLR 311(a) provides for service on a corporation by serving an officer, director, managing or general agent or cashier or assistant cashier or to any other authorized agent—that includes the New York Secretary of State pursuant to the Business Corporation Law §306(b). CPLR 311, subdivisions 2 through 7, lists those to be served in behalf of various governmental corporations. 
CPLR 311-a discusses personal service on limited liability companies.

Partnerships

CPLR 310 is very liberal in allowing a partnership be served by personal service on a partner or manager of the partnership, by nail and mail or in a manner as the court might authorize.

CPLR 310-a discusses personal service on a limited partnership.

CPLR 307 governs personal service of the State through the Attorney General and or State Officer by personal service and mailing by certified mail.

Alternative service

CPLR 312-a allows for the plaintiff to request that the defendant waive formal service of the Summons and Complaint. It allows the plaintiff to send by first-class mail the Summons and Complaint and acknowledgment of receipt. If the defendant does waive service, the plaintiff can collect reasonable expense of serving process.

Court-ordered service

CPLR 308(5) allows the court to provide the manner of service if conventional means of service proves to be impracticable.

Service by publication

CPLR 316 allows for service of summons by publication in certain cases.

Territorial limits of service

CPLR 313 permits service anywhere in the world as long as the defendant is a New York domiciling or there exists a jurisdictional basis under CPLR 301 or 302 (long-arm statute).

Proof of service

CPLR 306 governs proof of service and provides that it shall specify the papers served, the person who has served, the date, time, address and that it was made by an authorized person. With personal service, proof of service shall include a description of the person served, including sex, color of skin, hair color, and approximate age, weight and height. Proof of service must be filed within 10 days after completing service, showing how service was made and to whom, signed by the server. 
Informal service

CPLR 306(e) states that a writing admitting service is adequate proof of service.
CHAPTER SEVEN
MOTION PRACTICE AND OTHER SUBSEQUENT ACTIVITY

§7.2
THE APPEARANCE, DEADLINES, DEFAULTS AND REMOVAL TC \l3 "
Appearance

CPLR 320 provides that a defendant appears by serving an answer or a notice of appearance, or by making a motion which has the effect of extending the time to answer. An appearance must be made within twenty days after service of the summons, except that if the summons was served on the defendant by delivering it to an official of the state authorized to received service in his behalf or served by other means allowable other than personal delivery, the appearance shall be made within thirty days after service is complete. 
CPLR 321 provides that a party may prosecute or defend a civil action in person or by attorney.

Default Judgment 

CPLR 3215 allows plaintiff to seek a default judgment against the defendant when the defendant has failed to appear, plead or proceed to trial of an action reached and called for trial or when the court orders a dismissal for any other neglect to proceed.

§7.3
MOTIONS IN GENERAL TC \l3 "
A motion is made by one party to an action asking the court to decide on an issue affecting the litigation.

CPLR 2211 provides that:

A motion is an application for an order. A motion on notice is made when a notice of the motion or an order to show cause is served.
An order is a court’s decision. A motion, which can be brought on by motion on notice or order to show cause (an expedited motion), is an application to a court for an order. A motion on notice means all interested parties are notified of the order. An ex parte motion is a motion where notice is not given to the parties involved in the action. Ex parte motions can be made for motions outlined in CPLR 308(5), CPLR 311(b), CPLR 315, CPLR 203(c)(2) and CPLR 6211.
CPLR 2212 and 2213 discuss the rules of venue for motions on notice and ex parte motions in Supreme and County Court (where can a motion be made). 

These orders are the medium by which the court manages litigation both procedurally and substantively. CPLR 2211 provides that a motion on notice is deemed made when the motion papers are served. CPLR 2212 and 2213 provide that, in a Supreme Court or County Court action, an ex parte motion is deemed made when the motion papers are submitted to the court

CPLR 8020(a) requires a $45 fee for making a motion in Supreme and County Court.

Uniform Rule 202.3 establishes for all civil actions heard in the Supreme Court and County Court an Individual Assignment System (“IAS”) which provides, with certain exceptions, for the continuous supervision of each action and proceeding by a single judge. A judge is not automatically assigned as soon as the action is commenced. A judge is assigned only when needed. As a result, Uniform Rule 202.6 requires the filing of a Request for Judicial Intervention (“RJI”) when any of the following papers are filed in an action to which a judge has not been assigned, requesting for a judge to be appointed: Notice of Motion; Order to Show Cause; Application for an Ex Parte Order; Notice of Petition; Note of Issue; Notice of Medical, Dental or Podiatric Malpractice Action (202.56 Uniform Court Rules); Statement of Net Worth pursuant to section 236 of the Domestic Relations Law; or Request for a Preliminary Conference pursuant to Uniform Court Rule 202.12(a).

The filing of an RJI, together with the payment of the appropriate fee (currently $95), secures the assignment of a part and judge to any civil action or proceeding under the IAS.

Format of motion papers

CPLR 2214(a) provides that a motion on notice shall specify the time and place of the hearing of the motion, the supporting papers upon which the motion is based (affidavit in support of motion), the relief demanded and the grounds thereof. See Exhibit 6.2.
The moving papers filed with court, which includes supporting affidavits and exhibits, must also have an affidavit of service that all papers were served on all parties.

Service of motion papers

The party making the motion on notice determines when the motion will be heard, choosing a date which will allow enough time for the other party to prepare for the hearing and which will conform to the court/judge calendar. CPLR 2214(b), with respect to time for service, indicates that the motion papers shall be served at least eight (8) days before the motion is noticed to be heard; with answering papers served at least two (2) days before the return date. If the motion is served at least twelve (12) days before the return date, answering papers shall be served at least seven (7) days before such time and reply papers shall be served at least one (1) day before such time. Copies of all papers must be served on all parties and the court as required in CPLR 2214(c). Add five (5) days to the dates for mailing as required in CPLR 2103(b)(2).
Uniform Rule 202.7 requires that a motion concerning either a bill of particulars or disclosure must contain an attorney’s affirmation to the effect that both sides have consulted in good faith to resolve the dispute but without success.

Uniform Rule 202.8(f) indicates that such a motion (bill of particulars or disclosure) triggers the court scheduling of a preliminary conference to resolve the dispute.

Cross-motion

CPLR 2215 permits a party, three days before the return date set by the original motion papers, to serve a cross-motion demanding relief. Any kind of relief can be demanded on a cross-motion whether it is related or unrelated to the relief demanded on the original motion. 
§7.4
MOTIONS ATTACKING PLEADINGS TC \l3 "
Before filing an answer, the defendant can make the same three motions contained in the Federal Rules attacking claimed defects in the complaint. These are:

a. 
CPLR 3024(b) Motion to Strike

b. 
CPLR 3024(a) Motion for a More Definite Statement

c. 
CPLR 3211 Motion to Dismiss

a.  Motion to strike

CPLR 3024(b) permits a party to move to strike any scandalous or prejudicial matter unnecessarily inserted in a pleading. Notice of the motion must be served within 20 days after the pleading.

b.  Motion for a more definite statement

CPLR 3024(a) permits a party to move for a more definite statement if a pleading is so vague or ambiguous that a party cannot reasonably be required to frame a response. Notice of the motion must be served within 20 days after the pleading.

c.  Motion to dismiss

CPLR 3211(a) has eleven enumerated grounds for dismissing one or more causes of action asserted, including lack of subject matter, personal and rem jurisdiction, failure to state a cause of action, lack of capacity to sue, or failure to join an indispensable party. CPLR 3211(b) permits a party to move for judgment dismissing one or more defenses on the ground that a defense is not stated or the stated defense has no merit.

The one motion requirement

CPLR 3211(e) permits only one motion under subdivision (a) to be made in a case. A second motion is allowed if based on (1) CPLR 3211(7)—failure to state a cause of action; (2) CPLR 3211(10)—the absence of an indispensable person who would be a party and always under; or (3) CPLR 3211(2)—lack of subject matter jurisdiction.

The one motion rule can be avoided, as long as a subdivision (a) defense is included in the answer. A summary judgment motion can be made pursuant to CPLR 3212. A court that grants a summary judgment motion has found no substantial issue of fact in an action to proceed to trial. With respect to improper service of process, if the objection is made by answer, the party asserting it must move for judgment within 60 days after serving the answer pursuant to CPLR 3212.
Waiver

CPLR 3211(e) does not allow a party to make a 3211(a) motion, not including subdivision 8 (lack of personal jurisdiction) and subdivision 9 (lack of improper service), and put those defenses in the answer.


§7.5
OTHER MOTIONS

Motion to compel disclosure

CPLR 3124 allows a party seeking disclosure to move to compel compliance or a response if a person fails to respond to or comply with any request, notice, interrogatory, demand, question or order, except an order to admit, relating to discovery.  TC \l2 "
§7.6
OFFER OF JUDGMENT TC \l3 "
New York has no counterpart to Rule 68 of the Federal Rules of Civil Procedures.

CHAPTER EIGHT
THE ANSWER, ADDITIONAL CLAIMS, 
AND MULTIPARTY PRACTICE

§8.1
THE ANSWER TC \l3 "
The answer is an example of a responsive pleading. It is the defendant’s response to the complaint. The defendant by serving his answer (issue is now joined) gives notice to all parties as to which of plaintiff’s allegations he admits or denies and his affirmative defenses and those contested issues become the focal point of the litigation.

Timing

CPLR 3012(a) and (c) provide that a defendant has 20 days to answer a complaint if personally served, and 30 days if served by substituted service. 
General requirements and responses

Pursuant to CPLR 3018(a), the defendant can deny any allegation set forth in the plaintiff’s complaint or admit to the truth of the allegations. Defendant “shall deny those statements known or believed by him to be untrue. . . .” This is done by making specific reference to those paragraphs in the complaint being denied. The defendant can also specify that he “lacks knowledge or information sufficient to form a belief” which shall have the effect of a denial. A defendant can also admit allegations in the complaint that are uncontested. Silence in a responsive pleading as to an allegation in a complaint is deemed an admission. The defendant must answer all the paragraphs of a complaint or it is considered admitted by the defendant.

Affirmative defenses

Affirmative defenses are defenses that must be raised by the defendant in the answer. CPLR 3018(b) requires that a party must plead all his affirmative defenses and lists many, but a party is not “confined to the instances enumerated.” “A party shall plead all matters which if not pleaded would be likely to take the adverse party by surprise or would raise issues of fact not appearing on the face of a prior pleading. . . .”

The defenses are as follows: (1) arbitration and award; (2) collateral estoppel; (3) culpable conduct of the plaintiff under comparative negligence rule; (4) discharge in bankruptcy; (5) illegality; (6) fraud; (7) defendant’s infancy or disability; (8) payment; (9) release; (10) res judicata; (11) statute of limitations; and (12) statute of frauds.

At trial, the defendant has the burden of proof, to bring forth facts to support the affirmative defense or defenses raised in the answer.

§8.2
COUNTERCLAIMS AND CROSS-CLAIMS TC \l3 "
Counterclaim

Counterclaims are claims that the defendant has against the plaintiff. 
CPLR 3019(a) provides for the service of a counterclaim and CPLR 3019(b) the service of a cross-claim. All causes of action in counterclaims and cross-claims shall be treated as if they were contained in a complaint. CPLR 3019(d). 

All counterclaims are permissive in New York, which means they can be saved as a separate suit even if they are related to the complaint. The CPLR allows the defendant to use as a counterclaim any claim he has against the plaintiff relating or not relating to the plaintiff’s action against the defendant. As a practical matter, because of collateral estoppel considerations, a party might not want to wait to bring the counterclaim but allege it immediately as a type of defense. 
Cross-claim

A cross-claim permitted by CPLR 3019(b) is a claim between defendants and is usually contribution pursuant to CPLR 1401 and 1403. The cross-claim can be for any claim whether it is related or unrelated to the plaintiff’s claim. A cross-claim can be filed against a nonparty, as well as, a co-defendant to an action. 

A cross-claim requires an answer (reply) only if the pleading containing the cross-claim demands it. The cross-claim is pleaded in the answer (CPLR 3011). 
Replies

A reply is the plaintiff’s response to the defendant’s answer. A counterclaim needs a reply from the plaintiff as stated in CPLR 3011 and 3019(d).
A reply required by CPLR 3011 is the responsive pleading to the answer containing a counterclaim. If there is no counterclaim in the answer, the plaintiff does not need to reply. The reply is then considered voluntary.

§8.3
MULTIPARTY PRACTICE

Permissive Joinder of Plaintiffs in an Original Complaint

Parties that may be joined in an action are covered under CPLR 1002.

CPLR 1002(a), (b) and (c) provide that:

(a) 
Plaintiffs. Persons whom assert any right to relief jointly, severally, or in the alternative arising out of the same transaction, occurrence, or series of transactions or occurrences, may join in one action as plaintiffs, if any common question of law or fact would arise.

(b) 
Defendants. Persons against who there is asserted any right to relief jointly, severally, or in the alternative, arising out of the same transaction, occurrence, or series of transactions or occurrences, may be joined in one action as defendants if any common questions of law or fact would arise.

(c) 
Separate relief; separate trials. It shall not be necessary that each plaintiff be interested in obtaining, or each defendant be interested in defending against, all the relief demanded or as to every claim included in an action; but the court may make such orders as will prevent a party from being embarrassed, delayed, or put to expense by the inclusion of a party against whom he asserts no claim and, who asserts no claim against him, and may order separate trials or make other orders to prevent prejudice.

These sections for permissive joinder allow the court the discretion to allow multiple, somewhat related plaintiffs and defendants, to be joined in an action.

Class Actions
General class requirements

In 1975, Article 9 of the CPLR was enacted, based primarily on Federal Rule 23.

1. 
General class requirements CPLR 901(a) which provides for pre-requisite to a class action, states that:

a. 
One or more members of a class may sue or be sued as representative parties on behalf of all if:

1. 
the class is so numerous that joinder of all members, whether otherwise required or permitted, is impracticable;

2. 
there are questions of law or fact common to the class which predominate over any questions affecting only individual members;

3. 
the claims or defense of the representative parties are typical of the claims or defenses of the class;

4. 
the representative parties will fairly and adequately protect the interest of the class; and

5. 
a class action is superior to other available methods for the fair and efficient adjudication of the controversy.

“Numerous” under CPLR 901(a)(1) has no set number but is controlled by the court’s discretion.

CPLR 901(a)(2) requires that common issues of law or fact “predominate” instead of control the entire case.

CPLR 901(a)(4) is concerned with the quality of those representing the class and CPLR 901(a)(3) that is concerned that the claims of the representative class be typical,— both to avoid conflicts of interest.

CPLR 3102(c) emphasizes the superiority of a class action to other available methods.

The New York Courts have been reluctant to allow class actions in mass tort situations but have allowed class actions in stock fraud cases, discrimination cases and overcharging of utility users.

Procedure

CPLR 902 requires that within 60 days after time to serve a responsive pleading has expired, the plaintiff must obtain a court order permitting maintenance of the class. In addition to the five requirements of CPLR 901, the court must also consider five other factors.

If the court permits the class action, the order must describe the class pursuant to CPLR 903.

CPLR 904(a) provides that notice to the class members is not required in actions for injunctions or declaratory relief, but “reasonable notice” is required in any other kinds of class actions pursuant to CPLR 904(b). The content of the notice is covered by CPLR 904(c) and the cost of the notice by CPLR 904(d).
Pursuant to CPLR 903, the notice usually permits a party to “opt out” if he does not want to be part of the class and would not be affected by an adverse judgment. CPLR 907 gives the court discretion “in the conduct of class actions” and has a detailed list (six in all) of appropriate orders the court can make.

CPLR 908 requires that a class action not be settled without the court’s approval and the notice to the class and CPLR 909 provides that the court in its discretion may award attorney’s fees.

Joinder of Indispensable Parties
Parties who ought to be joined in an action are covered under CPLR 1001.

CPLR 1001(a) provides that:

(a) 
Parties who should be joined. Persons who ought to be parties if complete relief is to be accorded between the persons who are parties to the action or who might be inequitably affected by a judgment in the action shall be made plaintiff’s or defendants when a person who should join as a plaintiff refuses to do so he may be made a defendant.

A problem arises when a person who sought to be joined is not subject to the personal jurisdiction of the court. CPLR 1001(b) provides for this contingency where the court may allow the action to proceed without the person:

(b) 
When joinder excused. When a person who should be joined under subdivision (a) has not been made a party and is subject to the jurisdiction of the court, the court shall order him summoned. If jurisdiction over him can be obtained only by his consent or appearance, the court, when justice requires, may allow the action to proceed without his being made a party. In determining whether to allow the action to proceed, the court shall consider:

1. 
whether the plaintiff has another effective remedy in case the action is dismissed on account of the nonjoinder;

2. 
the prejudice which may accrue from the nonjoinder to the defendant or to the person not joined;

3. 
whether and by whom prejudice might have been avoided or may in the future be avoided;

4. 
the feasibility of a protective provision by order of the court or in the judgment; and

5. 
whether an effective judgment may be rendered in the absence of the person who is not joined.

Third-party complaints (impleader)
CPLR 1007 provides for impleader or “third party practice,” which allows a defendant to proceed against a person not a party who may be liable to that defendant for all or part of the plaintiff’s claim against the defendant.

Filing and service of third party summons and complaint

A third-party action may be started, as long as the statute of limitation has not expired, by merely filing a copy with the clerk of the court, and serving the Third-Party Summons and Complaint by the third-party plaintiff against the third-party defendant. Service is made the same as the initial action, with a copy served on the plaintiff’s attorney. Pursuant to CPLR 1009, the plaintiff has 20 days after service of the answer to the third-party complaint upon plaintiff’s attorney to amend the complaint to assert any claim he has against the third-party defendant. CPLR 1011 permits the third-party defendant to proceed against any person who is or may be liable to him.

Contribution

CPLR 1401 through 1404 provide for contribution for a tortfeasor against a co-defendant (cross-claim) or another not sued by the plaintiff (third-party defendant) for the excess of the judgment he pays beyond his equitable share.

The equitable share is based upon the percentage of culpable conduct found by the trier of fact.

Article 14-A of the CPLR (CPLR 1411 through 1413) adopted a pure comparative negligence rule between plaintiff and defendant that reduces his damages by the percentage the fact finder finds to be the plaintiff’s percentage of fault.

Just as Article 14-A makes adjustments between the plaintiff and defendants, Article 15 makes further adjustments. Under common law, defendants are jointly and severally liable, which means that each defendant is responsible not only for his share of plaintiff’s damages, but for the entire share vis-à-vis the plaintiff. As previously pointed out, he can seek contribution (Article 14 of the CPLR) from his co-defendant or third-party defendant. Article 16 of the CPLR changes this with some notable exceptions.

CPLR 1601 limits liability of persons liable for non-economic damages (pain and suffering, mental anguish, and loss of consortium) in personal injury actions. To get the benefit of CPLR 1601 (being liable for only your percentage share of culpability) the fact finder must find the tortfeasor fifty percent or less of the total liability assigned to all persons liable. 
CPLR 1602 lists twelve qualifications and exceptions, including CPLR 1601 not being applicable to auto accidents, intentional tort actions, non-delegable duty claims (actions where construction workers are injured), claims that involve “reckless disregard for the safety of others, environment, hazardous substance claims and others.”

Intervention
Intervention as of right

CPLR 1012, upon timely motion, permits a party to intervene as of rights in any action (1) where a statute of the state confers an absolute right to intervene, (2) where a person’s interest is inadequately represented and the person may be bound by the judgment or (3) when an action involves damages for injury to some property and the person may be affected by the judgment.

Permissive intervention

Upon timely motion, CPLR 1013 provides for intervention by permission (1) when a statute of the state confers a right to intervene in the discretion of the court or (2) when the person’s claim or defense and the main action have a common question of law or fact.

Timing

Both CPLR 1012 and 1013 provide for a timely motion, which means as soon as possible.

Interpleader
CPLR 1006 allows a person (stakeholder) who is or may be exposed to multiple liability as the result of adverse claims to commence an action of interpleader against two or more claimants. A defendant stakeholder may bring in a claimant who is not a party by filing a summons and interpleader complaint.

§8.4
AMENDED, REVISED AND SUPPLEMENTAL PLEADINGS TC \l3 "
Amendments by right

CPLR 3025(a) allows each party to amend his pleading once without leave of court. This can be done within 20 days after the pleading has been served, within the period the adverse party has to respond (20 or 30 days) or within 20 days after a responsive pleading is served. 

Amendment by leave of court

CPLR 3025(b) provides that:

A party may amend his pleading, or supplement it by setting forth additional or subsequent transactions or occurrences, at any time by leave of court or by stipulation of all parties. Leave shall be freely given upon such terms as may be just including the granting of costs and continuances.
A CPLR 3025(b) amendment is discretionary with the court, can be made any number of times, has no time limit and is freely granted if there is no prejudice to the other side. These amendments usually involve, for the plaintiff, a new cause of action (with or without changes in the facts) and, for the defendant, the adding of a defense.

When amendments are permitted the court can attach conditions “including the granting of costs and continuance.”

Statute of limitations and “relation back”—changing facts, theories and parties

CPLR 203(f) provides that:

A claim asserted in an amended pleading is deemed to have been interposed at the time the claims in the original pleading were interposed, unless the original pleading does not give notice of the transactions, occurrences, or series of transactions or occurrences, to be proved pursuant to the amended pleadings.
The “relation back” amendment for statutes of limitations usually involves an additional claim by the plaintiff against an existing defendant but can also apply to a new defendant. Using CPLR 203(f) and CPLR 203(b), the united in interest defendants (partners, employer-employee) combine to permit the amendment and the new defendant.

CPLR 203(f) has also been applied by a plaintiff against an impleaded third-party defendant and a counterclaim by the third-party defendant against the plaintiff. Buran v. Coupal, 87 N.Y. 173, 638 N.Y.S.2d 405 (1995) is the New York Court of Appeals last word on the subject.

Supplemental pleadings

Supplemental is defined as adding something that has come about since the earlier pleading was served. This definition is also true for supplemental Bills of Particular. CPLR 3025(b) groups amended and supplemental together. 

CPLR 1003 provides that:

Nonjoinder of a party who should be joined under section 1001 is a ground for dismissal of an action without prejudice unless the court allows the action to proceed without that party under the provisions of that section. Misjoinder of parties is not a ground for dismissal of an action.
Care should be taken to properly name a defendant individually, as a corporation or partnership. The courts will normally allow these amendments of misnamed defendants if the right party was served and the defendant had notice of the action. Properly naming a part defendant is important if a motion for default judgment is obtained or judgment after trial. The plaintiff will have difficulty executing on a judgment against a corporate defendant that was named in another manner. 
Practice approach

CPLR 3025(d) provides:

Except where otherwise prescribed by law or order of the court, there shall be an answer or reply to an amended or supplemental pleading if an answer or reply is required to the pleading being amended or supplemented. Service of such an answer or reply shall be made within twenty days after service of the amended or supplemental pleading to which it responds.
Finally, CPLR 3025(c) gives the court discretion to permit pleadings to be amended during trial, before or after judgment, to conform them to the proof at the trial. The hallmark of such amendments is the requirement that no party be prejudiced or taken by surprise to his detriment.
CHAPTER NINE
DISCOVERY

§9.1
DISCOVERY IN GENERAL

Discovery is a preparation device, requiring the parties to an action to share information before trial and avoid surprise.

One of the most important articles in the CPLR is Article 31, entitled “Disclosure.” However, before discussing Article 31, mention must be made of the Demand for a Bill of Particulars pursuant to CPLR 3041 and 3042 and a Bill of Particulars in personal injury actions pursuant to CPLR 3403. In New York, in many cases, the Bill of Particulars takes the place of interrogatories, seeking a written demand on the other side to an action stating the items to which details are desired. There is not stated time in the CPLR for when the demand may be served. However, once served, the person who receives the bill of particulars has thirty days to respond to the sender with the items demanded. 
CPLR 3044 provides for the verification of Bills of Particulars.

Relevancy standard

CPLR 3101(a) sets up the standard for what is subject to disclosure in New York practice in stating that “there shall be full disclosure of all matter material and necessary in the prosecution or defense of an action, regardless of the burden of proof. . . .” In Allen v., Crowell-Collier Publishing Co., 21 N.Y.2d 403, 288 N.Y.S.2d 449 (1968), the New York Court of Appeals defined “material and necessary” as relevant and liberally interpreted disclosure to “. . . any facts bearing on the controversy which will assist in preparation for trial by sharpening the issues and reducing delay and prolixity.”

The information being sought by a party to the action from another party to the action must be relevant to satisfy disclosure requirements. 
The word “party” includes: (1) an officer, (2) director, (3) member, (4) agent or (5) employee of a party under CPLR 3101(a)(1). If disclosure is being sought from a non-party to the action, such as witnesses, the information sought must also be relevant. In addition, under CPLR 3101(a)(3) and 3101 (a)(4), the non-party must be (1) a person about to depart from the state, or without the state, or residing at a greater distance from the place of trial than one hundred miles, or so sick or infirm as to afford reasonable grounds of beliefs that he or she will not be able to attend trial, or (2) a person authorized to practice medicine, dentistry, or podiatry who has provided medical, dental, or podiatric care or diagnosis to the party demanding disclosure, or who has been retained by such party as an expert witness. Disclosure may also be sought by any other person, upon notice, stating the circumstances or reasons such disclosure is sought or required.

Materials prepared in anticipation of litigation or trial are protected from discovery as privileged information. The court must also protect against disclosure of the mental impression, conclusions, opinion or legal theories of the attorney or party’s representative concerning the litigation. Under CPLR 3101(b) and CPLR 3101(c), privileged matters and an attorney’s work product may not be obtainable. However, CPLR 3101(d)(2) provides that material prepared in anticipation of litigation or trial may be obtained upon a showing that the party seeking the discovery has substantial need of the materials and is unable without undue hardship to obtain the substantial equivalent of the materials by other means. 
§9.2
MANDATORY DISCLOSURES AND THE DISCOVERY CONFERENCE TC \l3 "
Devices such as depositions (examination before trial or “EBT”), production of documents, and things for inspection, physical or mental examination, interrogatories and notices to admit, are all available to the parties in New York. Article 31 applies to all New York courts of civil procedure.

Discovery gives the trial attorney the opportunity to look at the other side’s case in advance of trial. 
CPLR 3102(a) provides that information is obtainable by one or more of the following disclosure devices: (1) depositions upon oral questions; (2) interrogatories; (3) demands for addresses; (4) discovery and inspection of documents or property; (5) physical and mental examinations of persons; and (6) requests for admission. 
Pre-trial conference

The judge assigned to the case shall, on request of a party, schedule a preliminary conference. A preliminary conference is used to get the case ready for trial, making sure the parties are aware of the time schedules for pre-trial items and to discuss the possibility of settlement. The Uniform Rules §202.12(c) lists the matters to be considered at the conference, including establishing, between the parties’ attorneys and the judge, a timetable for using and completing the disclosure devices before trial. See Exhibit 10.2, which is the preliminary conference order that includes the court’s directions to the parties as well stipulations of counsel.

§9.3
INTERROGATORIES TC \l3 "
Interrogatories are written questions drawn up by one party and served on another party. 

Due to certain built-in restrictions, interrogatories have found less use in New York practice. CPLR 3130 provides that a party may not serve, except in matrimonial cases, written interrogatories on another party and also demand a bill of particulars (a substitute for an interrogatory) on the same party. Also in a personal injury action, alleging negligence, a party cannot serve interrogatories and conduct a deposition under CPLR 3107. However, the court has the power to make exceptions.

CPLR 3132 provides that, after commencement of an action, any party may serve written interrogatories upon any other party. The interrogatories must be answered within twenty days after service and any objections must state the reasons for the objection with reasonable particularity (CPLR 3133).

CPLR 3101(h) requires a party responding to any discovery device to amend or supplement a previous response to correct or complete the response so that the response is not materially misleading. CPLR 3133(c) provides that answers to interrogatories may be amended or supplemented only by order of the court on motion.

§9.4
REQUEST FOR PRODUCTION OF DOCUMENTS AND THINGS OR ENTRY UPON LAND

CPLR 3120(a) addresses discovery and inspection and provides:

Discovery and Inspection device provides a means for a party to the action to require a person (party or non-party) to produce a paper or thing for inspection, testing, photographing or copying. It can also require entry into a land for inspecting, measuring, surveying, sampling if the land is involved in the case.
(a) 
As against party:

1. 
After commencement of an action, any party may serve on any other party a notice:

i. 
to produce and permit the party seeking discovery, or someone acting on his or her behalf, to inspect, copy, test or photograph any designated documents or any things which are in the possession, custody or control of the party served; or

ii. 
to permit entry upon designated land or other property in the possession, custody or control of the party or person served for the purpose of inspecting, measuring, surveying, sampling, testing, photographing or recording by motion pictures or otherwise the property or any specifically designated object or operation thereon.

2. 
The notice shall specify the time, which shall be not less than twenty days after service of the notice, and the place and manner of making the inspection, copy, test or photograph, or the entry upon the land or other property and, in the case of an inspection, copying, testing or photographing, shall set forth the items to be inspected, copied, tested or photographed by individual item or by category, and shall describe each item and category with reasonable particularity.

CPLR 3122(a) provides that objections to the notice must be made within twenty days of service of the notice and state with reasonable particularity the reason for the objection. If the party making the request is dissatisfied with the response he must move for an order compelling disclosure or a response pursuant to CPLR 3124.
Document request and subpoena to non-parties

CPLR 3120(1) provides that a person not a party may be directed, after being served a subpoena duces tecum, by court order to submit to discovery and inspection.

§9.5
DEPOSITIONS TC \l3 "
In New York practice, the popular name for deposition is “EBT”—Examination Before Trial.
Scheduling a deposition

CPLR 3107 provides that a notice of deposition must set the date no earlier than twenty days after notice is served unless the court orders otherwise. The notice must be in writing, state the time and place of the deposition and the name and the address of each person to be examined, if known, and, if any name is not known, a general description sufficient to identify him or the particular class or group to which he belongs. The notice does not have to state the matters upon which the person is to be examined. 
CPLR 3106(b) provides that a non-party witness must be served with a subpoena, like a summons with notice to the parties, in order to be deposed at least twenty days before the examination. 
Location of deposition

CPLR 3110 lists the proper counties where a deposition can be taken, if the deponent is a party to the action: (1) where the party resides, (2) has a place of business or (3) the action is pending.

If the deponent is a non-party, the deposition can be taken in the county of the person’s residence, in the county where he is regularly employed or in the county where he has an office for the regular transaction of business in person. If not a resident, the deposition can be taken in the county in which he is served, is regularly employed or has an office for the regular transaction of business in person.

Taking the deposition

CPLR 3113 sets forth the conduct of the examination. Typically the deposition is taken before a notary, often with a stenographer recording the session. 

The deposition can be audiotaped or videotaped but the rules outlining the procedure must be followed. See CPLR 3113(b) and Uniform Rules 202.15.
Pursuant to CPLR 3113(c), examination and cross-examination of the testifying party proceeds as it would in the trial of an action in open court. There is no judge present to rule on any objections, so that the attorneys usually reserve all objections until the time of trial, except those regarding the form of the question. If depositions become unmanageable for some reason, a referee may be appointed to supervise the deposition pursuant to CPLR 3104.
After the deposition is completed, the court reporter prepares the transcript for the witness to review and sign before a notary public under CPLR 3116. The witness is permitted to correct the transcript only to the extent that the transcript is an inaccurate record of the testimony given. The expense of taking the deposition is the responsibility of the party who served the notice pursuant to CPLR 3116(d). It is customary for the deposed party to be given a free copy of the transcript.

Cost of deposition

CPLR 3116(d) provides that the party taking the deposition will bear the expenses of it unless the court orders otherwise.

Objections

CPLR 3113(b) also provides that all objections to the testimony presented shall be noted by the officer upon the deposition and the deposition shall proceed subject to the right of a person to apply for a protective order.

§9.6
REQUEST FOR MEDICAL EXAMINATION TC \l3 "
Physical and mental examinations are controlled by CPLR 3121(a) and involve a party whose physical or mental condition to someone is in controversy. Serving a notice of another party means that a physical, mental, or blood examination by a designated physician may take place, so long as it is material and necessary to the prosecution or defense of the action.

The attorney for the party being examined is permitted to attend and observe the examination but not to disturb the examiner by asking questions. Attorneys may send a paralegal as the observer to report later on the questions asked of the client by the doctor, and on the nature of the examination and testing. Observations of such an examination could provide important information for cross-examination purposes at the time of trial. 

CPLR 3121(b) requires that a copy of the detailed written report of the examining physician be exchanged with the attorney for the examined party. The findings and conclusions of the doctors for the different parties are fully disclosed so that there is no surprise testimony about medical issues at the time of trial.

CPLR 3122 sets forth objections to disclosure, inspection or examination.

§9.7
REQUEST FOR ADMISSIONS


CPLR 3123(a) provides for a “Notice to admit,” whereby one party can require the other party to admit facts or the correctness or authenticity of exhibits.

CPLR 3123(c) provides for sanctions to be determined by the court, after trial, if the party had no good reason for the denial.

§9.8
DISCOVERY MOTIONS TC \l3 "
CPLR 3124 provides that if a person fails to respond to or comply with a disclosure request, except a notice to admit, the party requesting the disclosure can move to compel compliance and obtain a court order. When the court order is not complied with, the requesting party may move pursuant to CPLR 3126 for sanctions from a small monetary fine, precluding the party from offering evidence to striking their pleading and entering judgment against them.

Discovery before suit

To obtain disclosure before an action is commenced, a court order must be sought in the first instance. CPLR 3102(c) permits disclosure at this stage “to aid in bringing an action” (help in identifying defendants or the form an action should take), “to preserve information” (the perpetuation of testimony or preserving of physical evidence) or “to aid in arbitration” (where the parties settles their civil dispute with a third party instead of through the court).
CHAPTER TEN
RESOLUTION BEFORE TRIAL: DISPOSITIVE MOTIONS AND SETTLEMENT


§10.2
DISPOSITVE MOTIONS IN GENERAL


Article 32 covers Accelerated Judgment and contains the motion to dismiss (CPLR 3211) the summary judgment motions (CPLR 3212 and 3213), default judgment motion (CPLR 3215), dismissal for want of prosecution (CPLR 3216), voluntary discontinuance (CPLR 3217), and judgment by confession (CPLR 3218).

Motion to Dismiss


CPLR 3211 is the main dismissal motion and CPLR 3211(a) lists the various grounds on which a dismissal motion may be made.

The eleven numbered paragraphs of CPLR 3211(a) are self-explanatory.

CPLR 3212(b) provides that a party may move to dismiss one or more defenses on the ground that a defense “is not stated or has no merit.”

Voluntary dismissal

CPLR 3217(a) permits a party to discontinue a claim without an order of the court by serving on all parties to the action a notice of discontinuance and filing it with proof of service before the responsive pleading is served. CPLR 3217(b) allows the court to grant a discontinuance by order any time before submission of the case to the fact trier.

Involuntary dismissal for want of prosecution

CPLR 3216(a) permits for a dismissal where a party unreasonably neglects to proceed generally in an action or otherwise delays in the prosecution of an action or unreasonably fails to serve and file a Note of Issue. CPLR 3216(b) outlines the procedure that must be compiled with: issue joined, one year passed after joining of issue and a written demand by registered or certified mail requesting the party to resume prosecution.

CPLR 3404 deals with abandoned cases “marked off” or struck from the calendar or unanswered on a clerk’s calendar call and not restored within one year thereafter. The clerk without an order can enter the case abandoned and dismissed.

Default Judgment

The most common default is where a defendant fails to respond to a Summons and Complaint. CPLR 3215(a) also permits for a default judgment when a party has failed to appear, plead or proceed to trial or any other neglect to proceed. The plaintiff must make the motion within a year after the default occurs. CPLR 3215(f) outlines the proof needed on an application for a default: proof of service of Summons and Complaint, proof of claim and proof of default. The motion should thus include an Affidavit of Service from a process server, a verified complaint or affidavit from the plaintiff and affirmation from the plaintiff’s attorney.


§10.3
SUMMARY JUDGMENT

A summary judgment motion filed by the moving party asks the court to resolve the action in favor of the moving party because there is no material issue of law or fact in dispute. The burden of proof is on the moving party. If an issue is triable, then a trial is needed.

When made

CPLR 3212(a) provides that any party may move for summary judgment in any action, after issue has been joined. The motion may be made no earlier than thirty days after the filing of the note of issue. If no such date is set by the court, such motion can be made no later than 120 days after the filing of the note of issue, except with leave of court on good cause shown.

Standards and matter considered

CPLR 3212, which has the finality of a trial, allows the court, through the papers submitted, to grant summary judgment to a party.

CPLR 3212(b) provides that the motion shall be granted if the papers show that the cause of action or defense shall be established sufficiently to warrant the court as a matter of law in directing judgment in favor of any party. The motion will be denied if any party can show facts sufficient to require a trial of any issue of fact.

Summary judgment in lieu of complaint

There are claims that are given easier access to the courts because of their merit. In these cases, instead of a complaint and summons, CPLR 3213 allows a motion using a Summons and Notice of Motion for Summary Judgment based upon an instrument for the payment of money only or upon any judgment. The motion is returnable 20 days (for personal delivery in New York) or 30 days (other means of service: CPLR 308 for individuals and CPLR 311(1) for corporations) after service of Summons and Notice of Motion for Summary Judgment.

§10.4
SETTLEMENT
 TC \l3 "
Settlements can be beneficial to all parties. The court system in New York encourages parties to settle before reaching trial. Most settlements involve a monetary amount whereby a party is released from any further claims by the other party for a financial settlement. This financial settlement is usually the end result of negotiations between the attorneys with, perhaps, the help of the court at a settlement conference or two.

It is common practice for a judge to hold a pretrial conference after the Note of Issue and Certificate of Readiness is filed. At that time, the judge will inquire about the status of the case, especially the factual and legal issues involved, and whether the parties have discussed settlement. Some judges will even recommend settlement terms at the pretrial conference and ask that the attorneys discuss these terms with their clients. The court may hold the case for a few weeks to see whether a settlement is possible and perhaps even schedule a second settlement conference. If settlement does not appear likely, the court will set the case down for trial.

If a case settles, it is common practice for the parties to exchange written settlement documents for the settlement funds. A General Release and Stipulation Discontinuing Action are the customary settlement documents. 
A General Release is a form that recites the names of the parties, the consideration given for settlement (money), and language indicating that the releasor is now releasing the releasee from any and all claims or causes of action “from the beginning of time” up until the date of the release. The release can be restricted by specific language, if that is the intent of the parties. Sometimes parties restrict the release to cover only the lawsuit at issue, and do not release “any and all” liabilities from the past. 
A Stipulation of Discontinuance is the document that formally ends the litigation. After execution by the attorneys for the parties, this form must be filed with the court and then copies are distributed amongst the parties. This document terminates the action and closes the files of all parties involved. It also serves to advise the court that the case has been disposed of and is no longer in need of a trial. Under CPLR 3217(a)(2), the stipulation can be filed with the court at any time before the case has been submitted to the fact-trier. Under Uniform Rules 202.28, applicable in the Supreme and County court, the stipulation must be filed within 20 days of its execution and the court must be notified immediately. 
Once an acceptable release is received, the defendant has 21 days to tender payment of any sum in settlement. CPLR 5003-a indicates that if the payment is not made within 21 days, the plaintiff may enter a judgment with the clerk’s office for the settlement amount. At that point, the settling plaintiff can add costs and disbursements and interest, in addition to the amount set forth in the release. The plaintiff may enter a judgment with the clerk’s office for the settlement amount. At that point, the settling plaintiff can add costs and disbursements and interest, in addition to the amount set forth in the release. This rule encourages the parties to pay in a timely fashion. Actions settled against the state or other municipality, when settled, require the state or municipality to make payment within 90 days of tender of the release.

Although one defendant can settle a case and not be concerned later with claims of contribution from the non-settling defendant, the plaintiff must be aware of the pitfalls of such a settlement under New York General Obligation Law §15-108.
Evidence rules

CPLR 4547, regarding compromise and offers to compromise provides, that:

Evidence of (a) furnishing, or offering or promising to furnish, or (b) accepting, or offering or promising to accept, any valuable consideration in compromising or attempting to compromise a claim which is disputed as to either validity or amount of damages, shall be inadmissible as proof of liability for or invalidity of the claim or amount of damages. Evidence of any conduct or statement made during compromise negotiations shall also be inadmissible. The provisions of this section shall not require the exclusion of any evidence, which is otherwise discoverable, solely because such evidence was presented during the course of compromise negotiations. Furthermore, the exclusion established by this section shall not limit the admissibility of such evidence when it is offered for another purpose, such as proving bias or prejudice of a witness, negating a contention of undue delay or an effort to obstruct a criminal investigation or prosecution.
CHAPTER ELEVEN
TRIAL AND APPEAL
§11.1
THE PRETRIAL CONFERENCE

There are usually two, if not more, pre-trial and/or settlement conferences, pre-trial conferences that take place after the cause has been placed on the calendar under Uniform Rule §202.26 and one pre-voir dire for jury selection as governed by Article 41 of the CPLR.

§11.2
A BASIC OUTLINE OF THE TRIAL TC \l3 "
The trial is treated in Article 40 of the CPLR.
Jury selection

The first phase of a jury trial involves the selection of particular jurors—screening process which is known as “voir dire.” In a case involving a civil matter, a jury will comprise six jurors and usually one or two alternates, pursuant to CPLR 4104 and CPLR 4106.

Article 16 of the Judiciary Law and Part 128 of the Uniform Rules for the Jury System outlines basic qualifications of jurors.

The court and the attorneys for the parties may question the jurors to determine their fitness to serve in a particular case. Such questions are intended to identify whether an individual may have certain biases or personal knowledge that could influence their ability to judge a case objectively. In order to screen out those jurors who they believe would be inappropriate for a particular case, the attorneys have the right to “challenge,” or eliminate, a prospective juror from serving on the panel if they offer a justifiable reason why the juror should be eliminated, including disqualifying a person who is related to a party to an action or a person who cannot judge the case indifferently or has no capacity to maintain objectivity. The process is referred to as a challenge “for cause” under CPLR 4110. There is no limit to the number of times that this challenge may be exercised. The attorneys can also object to a whole panel on the ground that jurors do not represent the community or there was a defect in the manner of the impanelment process. 

The lawyers also have a fixed number of challenges for which a reason does not have to be given these challenges are known as “peremptory.” Under CPLR 4109, a peremptory challenge is a privilege of trial counsel which can be exercised arbitrarily and without explanation. However, the number of peremptory challenges that may be used is limited by law and varies according to the nature of the case. This challenge may never be exercised in a discretionary manner.

This questioning process continues until the attorneys for all parties are satisfied with the composition of the jury or have exhausted all challenges permitted by law. 

It is necessary to choose additional people who will serve as alternate jurors in the event that illness or other emergencies require the court to excuse a member of the trial jury. Alternate jurors are necessary for deliberation. The judge will decide when to excuse the alternate jurors.

Oath and preliminary instructions

Once the screening and selection process result in a sufficient number of jurors and alternate jurors, an oath is administered to the jurors who have been selected. The oath is a pledge that the juror will act fairly and impartially in the role as a judge of all questions of fact. This oath obligates the juror to put aside individual emotions or opinions and to use logic and objectivity throughout the trial and the deliberations.

Following the oath, the judge will provide preliminary instructions which set out the basic responsibilities that jurors must adhere to throughout the trial.

The trial

Opening statements

After the judge delivers the preliminary instructions, plaintiff’s attorney will make an opening address to the jury outlining the case and the evidence that is being offered to sustain the case. The attorney for the defendant is also allowed to make an opening statement but there is no obligation to do so.

Plaintiff’s direct

At this point in the trial, the plaintiff will present proof. Proof may be offered in the form of the testimony of witnesses and the introduction of physical objects or records.

Following questioning by the plaintiff, the defendant’s attorney may cross-examine the witnesses by asking their own questions. The plaintiff may then wish to ask clarifying the questions on “redirect” examination. This process continues until all the witnesses for the plaintiff have testified. 

Defense case

The defense case may involve many witnesses, possibly the defendant, or there may be no witnesses at all. This phase of the trial may also involve a sequence of questioning by the attorney. When the defense has completed the presentation of its witnesses and the questioning is exhausted, the defense will rest its case.

The plaintiff may have a rebuttal case if a specific defense is raised. The plaintiff cannot, however, save evidence from his or her direct case for rebuttal. The defense counsel may cross-examine rebuttal witnesses.

Throughout the trial, objections and rulings are made, governed by the laws of evidence and kept track of by the stenographer at trial.

Jury instructions

At the conclusion of the summation arguments, the judge will charge the jury, or describe to the jury the law that is applicable and the elements of the case. The jury is advised that it will determine all issues of fact. The judge also will explain general legal concepts. After the judge gives these instructions, the attorneys may ask for additional instructions or they may object to those that were given or make suggestions for the charge.

CPLR 4110-b outlines the procedure for a party making requests to charge and the court previewing his instructions.

Jury deliberations and verdicts

After the judge has completed delivering the instructions to the jury, the jurors will leave the courtroom and go to a jury room to begin deliberations—the process that the jury must engage in to arrive at a verdict.

Should any questions or personal needs arise during this time, a court officer is nearby to provide assistance.

The verdict

In civil trials, a verdict does not have to be unanimous; agreement by either five or six jurors is sufficient. In addition to deciding upon a verdict, a civil trial jury may also be asked to determine whether there should be an award of damages for certain parties and, if so, how much money should be awarded.

If five or six of the jurors cannot agree on a verdict after being kept together for as long as deemed reasonable by the court, it could result in a hung jury. If a hung jury results, the court will dismiss the jury and direct a new trial before a new jury.

CPLR 4111 defines general and special verdict. A general verdict is one in which the jury finds in favor of one or more parties. A special verdict is one in which the jury finds the facts only, leaving the court to determine which party is entitled to judgment. When the court requires a jury to return a special verdict, the court will submit to the jury written questions susceptible of brief answer or written forms of the several findings which might properly be made or it will use any other appropriate method of submitting the issues and requiring written findings thereon. Special verdict is used commonly in contributory negligence cases where to percentage of fault is calculated.

§11.3
TRIAL PREPARATION TC \l3 "
Organization of Files

How a case is organized for trial depends on the type of case being organized. A personal injury action will have different types of categories than a contract litigation case. It is helpful to have the pleadings and discovery indexed for easy retrieval and placed in indexed notebooks for easy portability. This allows the paralegal to answer a question at first glance.

A trial notebook is also a helpful took when preparing for trial.

CPLR 4012 requires the plaintiff to give the court marked pleadings indicating which statements are admitted and which are controverted.

Prior to trial, it is important to meet with each witness to discuss their testimony. At this meeting, the witness should be given the opportunity to review prior testimony in order to refresh their recollection, and the attorney should explain to the witness what to expect in the courtroom. Prior to the meeting, it is a good idea to send a copy of any deposition testimony, prior statements and copies of relevant exhibits that will be used during trial so the client or witness can review them in advance of the meeting.

Prior to the witness meeting, a witness file should be prepared that contains all materials to be used by the attorney at trial regarding a specific witness. The witness file should contain the witness’s name, address and phone numbers where the witness can be reached at all times, including pager numbers and cell phone numbers; a copy of the questions to be asked on direct examination by the attorney; the documents to be introduced into evidence through this witness; and any testimony previously given by this witness. This file can be used by the attorney at the trial when conducting either direct or cross-examination of the witness.

§11.4
PARALEGAL RESPONSIBILITIES AT TRIAL AND BEYOND TC \l3 "
The paralegal’s most important job is to prepare exhibits for trial, including the preparation of demonstrative exhibits. Many new techniques are being used for demonstrative exhibits because they have been shown to be incredibly effective at trial. Of course, certain documents can be enlarged in order to call the jury’s attention to a specific or group of specific documents.

Portable computers have gained more acceptance for use in trials. These computers can contain a huge amount of information such as deposition transcripts, organizational databases and demonstrative exhibits. This wealth of information can be brought to the courtroom in one small notebook computer. It is especially helpful having either Westlaw or Lexis on a notebook computer. This allows an on-line research to be performed in the courtroom. In addition, most computers provide fax capabilities as well as e-mail and document transfer capabilities. It is also helpful to have computers equipped with PowerPoint to better organize exhibits shown to the jury at trial in slide format. 

§11.5
APPEALS TC \l3 "
Three CPLR articles govern appeals: Article 55 involving appeals in general; Article 56 involving appealability to the Court of Appeals; and Article 57 involving appealability to the Appellate Division. The Rules of New York Court of Appeals and the respective appellate divisions must be consulted before perfecting an appeal.

The general rule on appeals in New York is that the only thing that may be appealed is a judgment or an order entered with the trial or appellate court. CPLR 5511 provides that only an aggrieved party may appeal a judgment or an order.

CPLR 5513 provides that an appeal as of right must be taken by serving a Notice of Appeal within thirty days after service by a party upon the appellant of a copy of the judgment or order appealed from and written notice of its entry.

CPLR 5514 provides for extension of time to make an appeal.

CPLR 5515 describes the contents of the notice of appeal and provides that a copy be filed with the clerk of the court of original instance, the lower court.

CPLR 8022(a) provides for a sixty-five dollar fee to the county clerk upon filing a Notice of Appeal; CPLR 8022(b) provides that the clerk of the Appellate Division be paid three hundred, fifteen dollars upon filing the record on a civil appeal.
CHAPTER TWELVE
ADMINISTRATIVE HEARINGS, ARBITRATION, AND ALTERNATIVE DISPUTE RESOLUTION

§12.2
ARBITRATION TC \l3 "
In New York, there is very little mandatory arbitration. Rather, most arbitration is the result of two parties agreeing contractually to arbitration in the event of a dispute. CPLR 7501 indicates that a written agreement to submit a controversy to arbitration is enforceable in court. Other provisions of Article 75 provide a statutory scheme to follow in the event that one of the parties to the agreement refuses to proceed in the arbitration forum. CPLR 7503 provides a mechanism to compel parties to pursue arbitration to an agreement, or to stay arbitration if it is not property in a particular instance.

Most arbitration hearings are conducted less formally than an actual trial in a courtroom and the rules of evidence are relaxed.

Pursuant to CPLR 7505, the arbitrator and an attorney of record may issue subpoenas and swear witnesses under oath. In addition, under CPLR 7506, the arbitrator appoints a time and place for the hearing and notifies the parties in writing personally or by registered or certified mail no less than eight days before the hearing. The parties are entitled to be heard, to present evidence and to cross-examine witnesses for the hearing and may be represented by an attorney. 
Once an award is granted by the arbitrator, it can be confirmed by the Supreme Court pursuant to CPLR 7510. Once the arbitration award is confirmed, it can be entered as a judgment and has the same force and effect as any favorable decision on a motion or trial (CPLR 7514). Then the judgment based on the award is also subject to collection.

Vacating or modifying an arbitration award pursuant to CPLR 7511 is extremely difficult. There are a few circumstances under which a losing party can avoid the effect of the award. Usually there must be a showing that improprieties such as corruption, fraud or misconduct, or partiality of the arbitrator prompted the award. The ability to appeal an adverse arbitration award is minimal.

CPLR 3405, arbitration of certain claims, permits the Chief Judge to promulgate rules to arbitrate claims under $10,000 for cases in New York City and $6,000 for cases in other courts. The losing party in such an arbitration can seek a trial de novo by filing a demand with the clerk 30 days after he is served the notice that the award has been filed in court.

§12.3
ALTERNATIVE DISPUTE RESOLUTION TC \l3 "
Mediation

In New York, there are several mediation entitles that employ retired judges to mediate (usually non-binding) disputes either before being placed into suit or after the action has been started. Parties agree to such a mediation for several reasons and the success of settling the matter depends on the skills of the mediator. At times a high-low device is used where the plaintiff gets a capped amount if he wins and an agreed-upon lower amount if he loses.
FORMS AND EXHIBITS TC \l1 "
CHAPTER ONE: 

Exhibit 1.1
NEW YORK STATE JUDICIAL SYSTEM TC \l5 "
Civil Appeals Structure

Go to the following web site for a chart of the New York Judiciary System:

http://www.ncsconline.org/D_Research/Ct_Struct/NY.htm
Exhibit 1.2
STATUTE OF LIMITATIONS TC \l1 "
Every law office must be concerned with the applicable statute of limitations—a fixed time period within which a case must be commenced. Legal malpractice can occur when an attorney allows the statute of limitations on a civil case to expire, barring the action to be heard by the court. Generally the courts cannot extend the time set by statute to commence a lawsuit unless constitutional considerations are involved. The statute of limitations begins to run when the claim accrues; the accrual date that is, generally but with several exceptions, the date the injury occurred. 
CPLR 211 through 217 set forth the statute of limitations for certain specific civil actions. The longest statute of limitations is 20 years. 

Statutes of Limitations TC \l1 "
Cause of Action




Law


Time Limit
Action to enforce money judgment


CPLR 211

20 years

Action to recover real property 


CPLR 212

10 years

Action based on breach of contract


CPLR 213

6 years

Action on a residential rent overcharge

CPLR 213-a

4 years

Action based on breach of sales contract or

UCC 2-725

4 years

for breach of warranty (excluding realty

and services)

Action to recover damages for injury to

CPLR 214

3 years 

property, for personal injury or for malpractice

other than medical, dental or podiatric

Action for personal injury or property damage
CPLR 214-c

3 years from 


by latent effects of foreign substance
discovery using reasonable diligence

Action for medical, dental or podiatry malpractice
CPLR 214(a)

2 years and 6 months





with exceptions for 





discovery of “foreign





object,” or when a 





patient undergoes 





“continuous treatment”





with a physician

Wrongful death
EPTL 5-1.1

2 years





2 years and 6 months





for actions on behalf of





decedents whose death 





was caused by terrorist 


attacks on September 11, 2001.

Actions based in tort against the
Ct. of Claims

2 years, after filing a

state of New York
Art 10


“notice of intention to





file a claim” within 90





days

Tort action against municipality
Gen. Municipal
1 year + 90 days


Law 50-i




Intentional torts (assault, battery, false
CPLR 215

1 year


Imprisonment, malicious prosecution, libel,

Slander, violation of right of privacy)

Tolling and Extensions to Statute of Limitations

CPLR 201 allows the parties to agree, in a written contract, to a shorter statute of limitations than that required by law. In addition, when a court or statutory provision puts on hold or otherwise stays the commencement (start) of a lawsuit, the time period of such stay is not part of the running of the statute of limitations period under CPLR 204(a). The infancy, insanity and military service of a plaintiff in a civil action may also extend the statute of limitations under CPLR 208.
CHAPTER TWO:

Exhibit 2.1
RETAINER STATEMENT

TO THE OFFICE OF COURT ADMINISTRATION OF THE STATE OF NEW YORK

P.O. Box 2016

New York, New York 10008

1. Date of agreement as to retainer 




2. Terms of compensation 





3. Name and home address of client 




4. If engaged by an attorney, name and office address of retaining attorney 






5. If claim for personal injuries, wrongful death or property damage, date and place of occurrence





6. If a condemnation or change of grade proceeding:
(a) Title and description




(b) Date proceeding was commenced 




(c) Number or other designation of the parcels affected 


7. Name, address, occupation and relationship of person referring the client 








Dated: 

, N.Y.,

 day of 
, 20


Yours, etc.
........................................
Signature of Attorney
........................................
Attorney's Name
........................................
Office and P.O. Address
... Dist. ... Dept. ... County


NOTE: CPLR 2104 AND 3217 REQUIRE THAT THE ATTORNEY FOR THE DEFENDANT FILE A STIPULATION OR STATEMENT OF DISCONTINUANCE WITH THE COURT UPON DISCONTINUANCE OF AN ACTION


Exhibit 2.2
CLOSING STATEMENT
TO THE OFFICE OF COURT ADMINISTRATION OF THE STATE OF NEW YORK

P.O. Box 2016

New York, New York 10008


1. Code number appearing on Attorney's receipt for filing of retainer statement.
............................................................................. 
2. Name and present address of client




3. Plaintiff(s) 







4. Defendant(s) 






5. (a) If an action was commenced, state the date: ......., 20..  , ....... Court, ....... County.
(b) Was the action disposed of in open court?




If not, and a request for judicial intervention was filed, state the date the stipulation or statement of discontinuance was filed with the clerk of the part to which the action was assigned 








If not, and an index number was assigned but no request for judicial intervention was filed, state the date the stipulation or statement of discontinuance was filed with the County Clerk .

.......................................
6. Check items applicable: Settled ( ); Claim abandoned by client ( ); Judgment ( ).
Date of payment by carrier or defendant 

day of

, 20

Date of payment to client 

 day of 
 20

7. Gross amount of recovery (if judgment entered, include any interest, costs and disbursements allowed) $

 (of which $

 was taxable costs and disbursements).
8. Name and address of insurance carrier or person paying judgment or claim and carrier's file number, if any .



 
9. Net amounts: to client $ .......; compensation to undersigned $.......; names and addresses and amounts paid to attorneys participating in the contingent compensation.
10. Compensation fixed by: retainer agreement ( ); under schedule ( ); or by court ( ).
11. If compensation fixed by court: Name of Judge 

Court 

Index No
Date of order 



12. Itemized statement of payments made for hospital, medical care or treatment, liens, assignments, claims and expenses on behalf of the client which have been charged against the client's share of the recovery, together with the name, address, amount and reason for each payment 




13. Itemized statement of the amounts of expenses and disbursements paid or agreed to be paid to others for expert testimony, investigative or other services properly chargeable to the recovery of damages together with the name, address and reason for each payment ...........................................
14. Date on which a copy of this closing statement has been forwarded to the client
, 20..


NOTE: CPLR 2104 AND 3217 REQUIRE THAT THE ATTORNEY FOR THE DEFENDANT FILE A STIPULATION OR STATEMENT OF DISCONTINUANCE WITH THE COURT UPON DISCONTINUANCE OF AN ACTION


Dated:

, N.Y., 

day of  
,20...


Yours, etc.
........................................
Signature of Attorney
........................................
Attorney's Name
........................................
Office and P.O. Address
....... Dist. ....... Dept. ....... County


CHAPTER FOUR TC \l4 "
Exhibit 4.1
Client Interview Worksheet TC \l2 "
Today’s Date: 

[image: image1.wmf]
[image: image2.wmf]Referred by: 
Emergency Contacts (telephone numbers of three individuals who will know how to reach you):

[image: image3.wmf]
[image: image4.wmf]
[image: image5.wmf]
Has any other attorney represented you in this case?  Yes-No.  If so, list his/her name and address and phone number, and write why you want to change attorneys.

 TC \l4 "
[image: image6.wmf] TC \l4 "
[image: image7.wmf] TC \l4 "
CLIENT INFORMATION TC \l4 "
INJURED PERSON (OR PARENTS OF INJURED CHILDREN)

[image: image8.wmf]Name of Injured Person 
[image: image9.wmf]Parent or Guardian if the Injured Person is under 18 

[image: image10.wmf][image: image11.wmf]Street Address
City

State


Zip



. 
[image: image12.wmf]Home Telephone


Work Telephone 
Date of Birth


Social Security Number 

[image: image13.wmf]Injured Person


Injured Person 

[image: image14.wmf]Marital Status ( ) Single 
( ) Married

If married, Spouse’s Name

If injured person has children, please give their names and ages 

















 TC \l4 "
 TC \l4 "
TYPE OF CASE TC \l4 "
WITNESSES

EMPLOYMENT

Employer 










[image: image15.wmf]Street Address 
City


State 



 Zip




[image: image16.wmf]Job Title and type of work 


Present rate of pay 




Hours regularly worked 
[image: image17.wmf]
HEALTH INSURANCE TC \l1 "
Insurance Company Name 









Type of Insurance Provider ( ) Blue Cross/Blue Shield    ( ) HMO  ( ) Medicare  ( ) Medicaid

Are you now receiving public assistance?  ( ) Yes    ( ) No

If no, have you received public assistance in the last 10 years?  ( ) Yes   ( ) No

FACTS TC \l4 "
Date & Time of Accident 









Location.  Please be as specific as possible
Description of the Accident.  Be specific.  Use a diagram on reverse of this page, if needed

 TC \l1 "
NAME, ADDRESS AND POLICY NUMBER OF CLIENT’S INSURANCE COMPANY (No Fault Information)  TC \l1 "
 TC \l1 "
YEAR, MAKE, MODEL AND PLATE NUMBER OF CLIENT’S VEHICLE (Car in which plaintiff was driving or a passenger in at time of accident)  TC \l1 "
 TC \l1 "
 TC \l1 "
NAME, ADDRESS AND POLICY NUMBER OF OTHER VEHICLE INVOLVED TC \l1 "
Defendant’s Insurance Information) 








 TC \l1 "
YEAR, MAKE, MODEL AND PLATE NUMBER OF DEFENDANT’S VEHICLE

 TC \l1 "
IF THIS WAS AN AUTO ACCIDENT, please complete the following additional information: TC \l1 "
Was client wearing a seatbelt?  (  ) Yes     (  )No

Weather/Road Condition 








Traffic Device/Lights/Stop Sign __________________________________ TC \l1 "
 TC \l1 "
IF THIS WAS A SLIP/FALL ACCIDENT, please complete the following additional information

Cause of fall (i.e. defect, debris, snow, etc.) 







Lighting Conditions 










Weather Conditions 










Was the accident reported (  ) Yes

(  ) No.

If yes, where and to whom

Have you ever been in a prior accident  (  ) YES
(  ) NO

If yes, set forth the following:

Date, time, location: 








Type of accident: 








Was there a lawsuit? 








What part(s) of your body were injured? 





Did you receive money damages, even if no lawsuit resulted? 



If yes, how much?





Are there pre-existing physical and/or emotional injuries?
(  ) YES
(  ) NO

If yes, describe 








Is the client confined to bed?




(  ) Yes

(  ) No

Is the client incapacitated from employment?

(  ) Yes

(  ) No

If yes, give dates of incapacity 








Hospital #1 










Street Address 









City 




State 



Zip 



Date of Treatment 









Hospital #2 










Street Address 









City 




State 



Zip 



Date of Treatment 









Treating Doctor #1 










Street Address 









City 




State 



Zip 



Telephone 



Specialty 





Treating Doctor #2 










Street Address 









City 




State 



Zip 



Telephone 



Specialty 





Exhibit 4.2
The following are good examples of authorizations used by plaintiff’s attorney to get records and an authorization supplied to a defendant to obtain records.  
AUTHORIZATION TO FURNISH/OBTAIN MEDICAL RECORDS

TO:
RE:

DOB:

SSN#:

D/A:

In accordance with Public Health Law Sec. 18, the undersigned hereby requests complete access to my entire medical, podiatric, and hospital records and directs that you furnish me with a complete certified copy of my entire hospital, clinic, and/or medical records, including but not limited to the following: actual x-rays and reports, actual CT-Scans and reports, and other films as well as the accompanying reports, slides, and photographs along with my negatives thereto; tissue samples and all lab data and/or tests data; operating room records and reports; surgical reports, records and procedures; post-surgical reports, records and procedures; emergency room records; ambulance call reports and records; along with all other materials constituting part of these records, including rehabilitative physical therapy relating to any and all treatment rendered by you or your facility, along with all billing information.  In accordance with Public Health Law Sec. 17, you may not charge me more than 75 cents per page for these records.


Please send me these records, at the following address:


BLAKE & WHITE, ESQS.


1003 Broadway


New York, New York 10018


(212) 808-1234


Fax No.: (212) 808-5678

In addition, BLAKE & WHITE, ESQS. is my agent and designated third-party.  Accordingly, BLAKE & WHITE, ESQS. or their agents may at their option, choose to personally inspect the above at your facility.



X







STATE OF NEW YORK )



) ss.:

COUNTY OF

)

On the 

day of 

, 20
, before me personally came 



, to me

known and known to me to be the individual described in and who executed the foregoing authorization, and who duly acknowledged to me the execution thereof.
____________________
Signature of Notary

Exhibit 4.3
AUTHORIZATIONS TO FURNISH/OBTAIN MEDICAL RECORDS

Re:
D/O/B:


PURSUANT TO THE LAWS OF THE STATE OF NEW YORK, authorization is hereby given for you to furnish to:

Attorneys for the defendant(s), a copy of the medical and/or hospital records in your custody pertaining to your care and treatment of the above-referenced and undersigned.  Your fee is payable by the attorney requesting the record.


TAKE NOTICE THAT THIS AUTHORIZATION IS STRICTLY LIMITED to the furnishing of records only and only those records specified above.  YOU ARE NOT authorized to furnish written or oral reports to the above-named attorneys nor are you permitted to, in any way, disclose, orally or in writing, any information acquired by you in attending to me in a professional capacity.  FUTHERMORE, YOU ARE NOT authorized to furnish any records of conversations of communications with my attorneys or their representatives.

SPECIFICALLY, YOU ARE NOT authorized to speak to defendants, their attorneys or agents.


Exact duplicate copies of any and all records furnished pursuant to this authorization are to be furnished to my attorneys, BLAKE & WHITE, ESQS., for which we agree to reimburse you for your reasonable expenses.





X 




 (L.S.)

STATE OF NEW YORK
)




)ss.:

COUNTY OF


)

On the 

day of     , before me personally came 



, to me known and known to me to be the individual described in and who executed the foregoing authorization, and who duly acknowledge to me the execution thereof.





NOTARY PUBLIC

IMPORTANT NOTICE: PURSUANT TO CLPR §3121(a), ANY PARTY THAT OBTAINS COPIES OF RECORDS/DOCUMENTATION AS A RESULT OF THIS AUTHORIZATION, IS REQUIRED TO DELIVER A DUPLICATE COPY OF SAID RECORDS TO BLAKE & WHITE, ESQS.—FAILURE TO DO SO IS A VIOLATION OF THE EXPRESS PROVISIONS OF THE CIVIL PRACTICE LAW AND RULES—CHAPTER 8, ARTICLE 31, SECTION 3121.

Exhibit 4.4
AUTHORIZATION FOR RELEASE OF HEALTH INFORMATION 

PURSUANT TO HIPAA 

See separate file, labeled HIPPA form.pdf. 
Exhibit 4.5
Client Informational Letter

The client should be told orally and in writing how they should conduct themselves and what they should be aware of as it related to the lawsuit. The following is a good example of a letter sent to a client after the attorney has been retained.

LAW OFFICE OF
BROADWAY, 4th FLOOR

NEW YORK, NY 10007

[image: image18.wmf]
PHONE: (212) 808-1234

FAX: (212) 808-5678
*Member: NY, NJ & FLA. BARS






PARALEGAL
September 16, 2006

Ms.

Bronx, New York 10468


Re:
Date of Accident:

Dear Ms.

:


Please be advised that we have started work on your case and we are awaiting receipt of your medical records.


Please be further advised that there are several things you should know now that you have a personal injury case:

*
Do not discuss any part of your case with anyone other than a health care provider who is treating you for injuries that you have sustained in this accident or an employee of


, Esq.

*
Do not fill out any forms that relate to your accident or injury unless provided to you by the office of 


, Esq.

*
If someone contacts you by phone to discuss your case, and they do not work 

for                  , Esq., inform them that you have legal representation, give them our phone number and politely hang up the telephone.  Even your own insurance company should make inquiries through the offices of 

, Esq.  Should your own insurance company contact you either for a statement, a medical examination, or an investigation, it is your job to inform them that you have legal counsel and to tell them that they should contact us.  Do not communicate with your own insurance company until you have spoken with 


, Esq., and/or a member of her firm.

*
If you move or change your telephone number, please do not forget to contact us and inform us of this information.  If you move and forget to tell us your new address, we will not be able to contact you and your case will be delayed unnecessarily.

*
If you change your treatment with a health care provider or begin treatment with a new health care provider, please let us know right away so that we may update your file with that important information.


From time to time, we will update you on all important developments on your case.  If you have any questions in the meantime, please feel free to telephone


, Esq.


Be assured that you will receive every possible consideration and attention.  If you we can assist you in some other matter in the future, please do not hesitate to contact our office.  We have also enclosed our business card.



Thank you for your cooperation herein.








Very truly yours,

lm

Enclosures
CHAPTER SIX:

Exhibit 6.1
COMPLAINT TC \l5 "
Official Form 12

Complaint for negligence in an Automobile Accident Case
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
----------------------------------------------------------

A.B., 





Plaintiff









Complaint


-against-










Index No.: (If assigned)

C.D. and E.F.,





Defendants,

----------------------------------------------------------





Plaintiff alleges:


1.
On
, 19
, on a public highway known as Broadway in New York, New York, defendant C.D. negligently drove a motor vehicle, striking plaintiff who was then crossing the highway.

2.
The motor vehicle was then owned by defendant E.F. and drive by defendant C.D., with defendant E.F.’s permission.
3.
Solely, as a result of defendant C.D.’s negligence, plaintiff was personally injured, lost earnings and incurred expenses for [e.g. care and treatment].

4.
Plaintiff has sustained serious injury as defined in Insurance Law §5102(d), in that (specify)


5.
(If the accident occurred prior to December 1, 1977, the following allegation may be used to qualify plaintiff for recovery).


The injury incurred was due to the negligence of the defendant and plaintiff has incurred (or will incur) reasonable and customary charges for (specify, e.g.: medical, hospital and/or surgical, nursing, dental, ambulance, x-ray, prescription drug, prosthetic services, or other services) in excess of five hundred dollars.

6.
(If the plaintiff has sustained economic losses in excess of “basic economic loss” add the following allegation): The plaintiff has incurred economic loss exceeding basic economic loss as provided for in Insurance Law §5102(a).

Wherefore, plaintiff demand judgment against C.D. and E.F. for the sum of twenty thousand dollars and costs and disbursements.






[Print Name]









Attorney for Plaintiff







Address







Telephone Number
Exhibit 6.2

SUMMONS SERVED WITH COMPLAINT
SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

----------------------------------------------X

A.B., Plaintiff,


-against-





Summons

C.D., Defendant.

----------------------------------------------X

To the above-named defendant:
You are hereby summoned and required to serve upon plaintiff’s attorney an answer to the complaint in this action within twenty days after the service of his summons, exclusive of the day of service, or within thirty days after service is complete if this summons is not personally delivered to you within the State of New York. In case of your failure to answer, judgment will be taken against you by default for the relief demanded in the complaint.

The basis of the venue designated is [specify basis, as: the residence of plaintiff, which is (set for address)].

Dated:








[Print name}











Attorney for Plaintiff









Address:









Telephone Number:


The basis of venue is required by CPLR 305(a).
CHAPTER SEVEN:

Exhibit 7.1
REQUEST FOR JUDICIAL INTERVENTION
SUPREME COURT, NEW YORK COUNTY

Index No.
Date Purchased

SUPREME COURT OF THE STATE OF NEW YORK
IAS ENTRY DATE
COUNTY OF

-------------------------------------------X




Plaintiff(s), 




NAME OF JUDGE










ASSIGNED



-against-





Defendant(s)




RJI DATE

-------------------------------------------X

Date issue joined (
) Bill of Particulars served (Y/N):_

……………………………………………………………..

NATURE OF JUDICIAL INTERVENTION (check ONE box only enter information)

__ Request for preliminary conference

__ Note of issue and/or certificate of readiness

__ Notice of Motion (return date_____) Relief sought_______________

__ Order to show cause (clerk enter return date__________)

     Relief sought_____________________)

__ Other ex parte application (specify _______________)

__ Notice of petition (return date__________) Relief sought ___

__ Notice of medical or dental malpractice action (specify_____)

__ Statement of net worth

__ Writ of habeas corpus

__ Other (specify ________)

NATURE OF ACTION OR PROCEEDING (check ONE box only)

 MATRIMONIAL





TORTS
__Contested
-CM





Malpractice

__Uncontested
-UM





__Medical/Podiatric
-MM









__Dental

-DM









__*Other Professional -OPM

COMMERCIAL
__Contract
-CONT




__Motor Vehicle
-MV

__Corporate
-CORP





__Products Liability
-PL

__Insurance (where insurer is a



_____________________

    party, except





__Environmental
-EN

   arbitration)
-INS





__Asbestos

-ASB

__UCC (including sales, negotiable instruments-UCC
__Breast Implant
-BI

__*Other Commercial
-OC




__Other Negligence
-OTN

______________





___________________









__*Other Tort (including











intentional

-OT

REAL PROPERTY





SPECIAL PROCEEDINGS

__Tax Certiorari -TAX




__Art. 75 (Arbitration)-ART 75

__Foreclosure
  -FOR





__Art. 77 (Trusts)
-ART 77

__Condemnation
-COND



__Article 78

-ART 78

__Landlord/Tenant
-LT




__Election Law
-ELEC

__*Other Real Property -ORP



__Guardianship









(MHL Art. 81)

-GUARD 81

____________________________



__Other Mental Hygiene -MHYG

OTHER MATTERS

__*____________ -OTH




________________________









__*Other Special Proceeding -OSP

*If asterisk used, please specify

Check “YES” or “NO” for each of the following questions.

If this action/proceeding against at

  YES  NO






YES  NO

_ _ Municipality:





_ _ Public Authority

  (specify_____________)




  (specify____________)

YES  NO

_ _ Does this action/proceeding seek equitable relief?

_ _ Does this action/proceeding seek recovery for personal injury?

_ _ Does this action/proceeding seek recovery for property damage?

Pre-Note Time Frames:
(This applies to all cases except contested matrimonials and tax certiorari cases)

Estimated time period for case to be ready for trial (from filing of RJI to filing of Note of Issue):

__ Expedited:
0-8 months
   __ Standard: 9-12 months

__Complex:
13-15 months

Contested Matrimonial Cases Only:
(Check and give date)


Has summons been served?



__ No

__ Yes, Date _____


Was a Notice of No Necessity filed?


__ No

__ Yes, Date _____

ATTORNEY(S) FOR PLAINTIFF(S) (NAME(S), ADDRESS(ES), PHONE NO.)

ATTORNEY(S) FOR DEFENDANT(S) (NAME(S), ADDRESS(ES), PHONE NO.)

Parties appearing pro se (without attorney) should enter information in space provided above for attorneys

NAMES OF INSURANCE CARRIERS
RELATED CASES  (IF NONE, write “NONE” below)

Title

Index #

Court


Nature of relationship

I AFFIRM UNDER THE PENALTY OF PERJURY THAT, TO MY KNOWLEDGE, OTHER THAN AS NOTED ABOVE, THERE ARE AND HAVE BEEN NO RELATED ACTIONS OR PROCEEDINGS, NOR HAS A REQUEST FOR JUDICIAL INTERVENTION PREVIOUSLY BEEN FILED IN THIS ACTION OR PROCEEDING.

Dated:









______________________









 (Signature)









______________________









 (Print or type name)









______________________









 Attorney for

INSTRUCTIONS: Attach rider sheet if necessary to provide required information
Exhibit 7.2
Calendaring of Motions; Uniform Notice of Motion Form; Affirmation of Good Faith 
(Uniform Rules 202.7)

(a) 
The notice of motion shall read substantially as follows:

____COURT OF THE STATE OF NEW YORK

COUNTY OF __________________

--------------------------------------------------X

A.B.,







NOTICE OF MOTION




Plaintiff, 

Index No.:







_________________________


- against -



Name of Assigned Judge

C.D., 







__________________________




Defendant

Oral argument is request [  ]







(check box if applicable)

--------------------------------------------------X


Upon the affidavit of ___________________, sworn to on _______, 20__, and upon (list

supporting papers if any), the ______________________ will move this court (in Room ______) at the __________________ Courthouse, ___________, New York, on the ______

 day of ______, 20__, at____(a.m.)(p.m.) for an order (briefly indicate relief requested).


The above-entitled action is for (briefly state nature of action, e.g., personal injury, medical malpractice, divorce, etc.).


This is a motion for or related to interim maintenance or child support [  ].

(check box if applicable)


An affirmation that a good faith effort has been made to resolve the issues raised in this motion is annexed hereto.

(required only where the motion relates to disclosure to a bill of particulars)


Pursuant to CPLR 2214(b), answering affidavits, if any, are required to be served upon the undersigned at least seven days before the return date of this motion [  ]

(check box if applicable)

Dated:




(print name)






__________________________________






Attorney (or attorney in charge of






case if law firm) for moving party.






Address:






Telephone number:

TO:
Attorney *for (other party)


Address


Telephone number:

*If any party is appearing pro se, the name, address and telephone number of such party shall be stated.
CHAPTER NINE:

Exhibit 9.1
Demand for Disclosure of Expert Witness
SUPREME COURT

STATE OF NEW YORK COUNTY OF NEW YORK

-----------------------------------------------

JOHN DOE AND JANE DONE,




Plaintiffs,


DEMAND FOR DISCLOSURE







OF EXPERT WITNESSES

-against-




Index No.: 10001/99
APEK MANUFACTURING CO., INC.




Defendant.

-------------------------------------------------


PLEASE TAKE NOTICE that pursuant to CPLR Section 3101(d), you are hereby required to furnish the attorneys for the defendant with the following information, in reasonable detail, as to each and every person whom you expect to call to give opinion testimony at the trial of this action:

1. 
The name and address of each such witness.

2. 
The subject matter on which each such witness will testify.

3. 
The qualifications of each such expert, including:

a. 
educational background;

b. 
licenses held;

c. 
professional certifications;

d. 
publications;

e. 
teaching positions;

f. 
professional affiliations.

4. 
The substance of the facts and opinions on which each such witness is expected to testify.

5. 
A summary of the grounds for the opinions of each witness.

PLEASE TAKE FURTHER NOTICE, that the above is to be furnished to the undersigned within twenty (20) days after receipt of this demand.

Dated:






BLAKE & WHITE






Attorney for Defendant






Office and Post Office Address






1003 Broadway






New York, New York 10018






(212) 808-1234

SUPREME COURT*, COUNTY OF ____________________

INDIVIDUAL ASSIGNMENT PART [OR JUSTICE] ________________________________

__________________________________________






Plaintiff(s),

Index No. ________________



-against-




PRELIMINARY CONFERENCE









STIPULATION AND ORDER






Defendant(s)

(§§202.8 and 202.12 of the 

______________________________________

Uniform Rules)

*Substitute County Court where applicable


It is hereby STIPULATED AND ORDERED that disclosure shall proceed as follows:

(1) 
Insurance Coverage:  If not already provided, shall be furnished by ______ on or before ____.

(2) 
Bill of Particulars:
a. 
Demand for a bill of particulars shall be served by ________ on or before ______.

b. 
Bill of particulars shall be served by __________ on or before _______________.

c. 
A supplemental bill of particulars shall be served by ____________ as to Items

_________________________________ on or before _____________________.

(3) 
Medical Reports and Authorizations:
Shall be served as follows: _________________________________________________




        _________________________________________________




        _________________________________________________

(4) 
Physical Examination:
a. 
Examination of _________________________________________ shall be held

 ____________________________________________________

 



 ____________________________________________________

b. 
A copy of the physician’s report shall be furnished to plaintiff within _______ days of the examination.

(5) 
Depositions: Depositions of 

[   ] Plaintiff(s)

[  ] Defendant(s)

[  ] All Parties shall be held _______

________________________________________________________________________

(6) 
Other Disclosures:
a. 
All parties, on or before __________________________, shall exchange names and addresses of all witnesses, statements of opposing parties and photographs, or, if none, provide an affirmation to that effect.

b. 
Authorization for plaintiff(s)’ employment records for the period ______ shall be furnished on or before _____________.

c. 
Demand for discovery and inspection shall be served by __________________ on or before _________________________.  The items sought shall be produced to the extent not objected to, and objections, if any, shall be stated on or before _____________.

d. 
Other [interrogatories, etc.] ___________________________________________


_________________________________________________________________

(7) 
End Date for All Disclosure [must be within 12 months]: ________________________________________________________________________________________________________________________________________________

(8) 
Impleader:  Shall be completed on or before ____________________________________

(9) 
Motions: Any dispositive motion(s) shall be made on or before ____________________

(10) Note of Issue: _________________________ shall file a note of issue/certificate of readiness on or before _________________________.  A copy of this stipulation and order, an affirmation stating that the terms of the stipulation and order have been complied with, and an affidavit of service of the affirmation and note of issue shall be served and filed with the note of issue on or before said date.

(11) If a motion relating to disclosure has raised additional disclosure issues, the parties agree as follows: _________________________________________________________________

_______________________________________________________________________


_______________________________________________________________________


_______________________________________________________________________

      (12) Compliance conference shall be held on ______________________________________


Failure to comply with any of these directives may result in the imposition of costs and other actions authorized by law.







_____________________________________







Attorney for Plaintiff(s)







_____________________________________






Attorney for Defendant







______________________________________






Attorney for Defendant




Dated:

SO ORDERED:


J.S.C.

ADDITIONAL DIRECTIVES
In addition to the directives set forth on the annexed pages, it is further ORDERED as follows:

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________

_____________________________________________________________________________

Dated:

SO ORDERED:

________________________________________

J.S.C.
CHAPTER TEN:
Exhibit 10.1
GENERAL CLAIM

Known That









, as RELEASOR, in exchange

for the sum of one dollar ($1.00) and other valuable consideration, received from 

__________________________________, receipt whereof is hereby acknowledged, releases and forever discharges __________________________, its successors and assigns from all actions, causes of action, suits, debts, dues, sums of money, accounts, reckonings, contracts, controversies, agreements, damages, claims and demands whatsoever, in law or equity, which against the RELEASEE, the RELEASOR, RELEASOR’S successors and assigns ever had, now have or hereafter can, shall or may have, for, upon or by reason of any matter, cause or thing whatsoever from the beginning of the world to the date of this RELEASE.


The words “RELEASOR” and “RELEASEE: include all releasors and all releasees under this RELEASE.


This RELEASE may not be changed orally.


In Witness Whereof, the RELEASOR has caused this release to be executed by its duly authorized officers and its corporate seal to be hereunto affixed on ________________. 


In presence of:


__________________________

STATE of _______________________, COUNTY OF ____________________ ss.:


On ______, 20__, before me personally came ____________________, to me known, who by me duly sworn, did depose and say that deponent resides at_________________________, that deponent is President of ___________, the corporation described in, and which executed the foregoing RELEASE, that deponent knows the seal of the corporation, that the seal affixed to the RELEASE is the corporate seal, that it was affixed by order of the board of the corporation; and that deponent signed his name by like order.

___________________________________
Exhibit 10.2
STIPULATION OF DISCONTINUANCE


SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF

-------------------------------------------------------------------------X









         Index No.:





Plaintiff,


         STIPULATION









         DISCONTINUING ACTION



-against-





Defendant.

--------------------------------------------------------------------------X


IT IS HEREBY STIPULATED AND AGREED, by and between the undersigned, the attorneys of record for all of the parties to the above entitled action, that whereas no party hereto is an infant or incompetent person for whom a committee has been appointed and no person not a party has an interest in the subject matter of the action, the above entitled action is discontinued with prejudice, without costs to either party as against the other.  This stipulation may be filed without further notice with the Clerk of the Court.
Dated:

New York, New York



, 20

_______________________________

_______________________________
Attorney for Plaintiff(s)



Attorney for Defendant(s)

Office and Post Office Address


Office and Post Office Address

Tel. No.:





Tel. No.:
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