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Introduction to the Texas Supplement

The rules for civil litigation in Texas are found primarily in the Texas Rules of Civil and Appellate Procedure and the Texas Rules of Evidence.  A few sections of the Civil Practices and Remedies Code are applicable as well.  


The Texas court rules are based on their federal counterparts.   The numbering system is the same for the Rules of Evidence, but different for the procedural rules.  A cross-reference chart appears on the following pages.
CROSS-REFERENCE CHART

RULES OF CIVIL PROCEDURE
	Topic
	Fed. Rules
	Texas Rules
	Description
	

	Pleadings
	4
	21a
	Summons

	
	5
	21,99,106,109
	Filing and Serving Papers

	
	6
	4,5,6
	Computation  of Time

	
	7
	45
	Pleadings, Form of Motions

	
	7.1
	—
	Disclosure Statement

	
	8
	46-51,59
	Pleading, General Rules

	
	9
	52-57
	Pleadings, Special

	
	10
	46
	Forms of Pleading

	
	11
	13,57
	Signing of Pleadings, Sanctions

	
	12
	83,84,85,91,92
	Defenses and Objections to Pleadings

	
	13
	97
	Counterclaim and Cross-claim

	
	14
	38
	Third-Party Practice

	
	15
	62,63,69
	Amended, Supplemental Pleadings

	
	16
	166
	Pretrial Conference, Scheduling

	
	18
	51
	Joinder of Claims

	
	19
	39
	Joinder of Necessary Parties

	
	20
	40
	Permissive Joinder

	
	21
	41
	Misjoinder

	
	22
	43
	Interpleader

	
	23
	42
	Class Actions

	
	24
	60
	Intervention

	Discovery
	26
	190-195
	Discovery, General

	
	28
	199-203, CPRC §§22.001, 22.004
	Depositions

	
	29
	191
	Stipulations

	
	30
	199
	Oral Depositions

	
	31
	200
	Deposition on Written Questions

	
	32
	203
	Depositions in Court

	
	33
	197
	Interrogatories

	
	34
	196
	Production of Documents and Things, Entry on Land

	
	35
	204
	Medical Examinations

	
	36
	198
	Requests for Admission

	
	37
	215
	Discovery Sanctions

	Trial
	38
	216
	Right to Jury Trial

	
	39
	248,262
	Jury Trial, Bench Trial

	
	41
	162
	Dismissal

	
	42
	174
	Consolidation

	
	45
	176
	Subpoena

	
	47
	226-233
	Jury Selection (Voir Dire)

	
	48
	292
	Number of Jurors for Verdict

	
	49
	291
	Forms of Verdict

	
	50
	268
	Judgment as a Matter of Law

	
	51
	271-279
	Jury Instructions

	
	52
	296-299a
	Findings of Fact/Conclusions of Law

	Judgment
	54
	300-306
	Judgment, Costs

	
	55
	239,239a
	Default Judgment

	
	56
	166a
	Summary Judgment

	
	58
	306
	Judgment, Entry

	
	59
	320-329b
	Motion for New Trial

	
	60
	315,316
	Relief from Judgment

	
	61
	—
	Harmless Error

	
	64
	621.637-656
	Seizure of Property

	
	65
	680-688
	Injunction

	
	68
	CPRC 42.002(c)
	Offer of Judgment

	
	69
	621-637
	Execution of Judgment

	Miscellaneous
	78
	4,5,6,237
	Motion Day, Calendaring

	
	79
	24
	Clerk’s Duties


CROSS-REFERENCE TABLE

RULES OF APPELLATE PROCEDURE
	Fed R.
	Tex. R.
	Description

	3
	25
	Notice of Appeal—Appeal as a Matter of Right

	4
	4, 26
	Time to Appeal

	5
	19
	Appeal by Permission

	7
	24
	Bond for Costs

	10
	34
	Record on Appeal

	11
	35
	Forwarding the Record

	12
	32,35
	Docketing and Filing the Record

	21
	52
	Writs of Mandamus

	26.1
	—
	Corporate Disclosure Statement

	28
	38
	Appellate Briefs

	29
	11
	Amicus Curiae

	31
	38
	Serving and Filing Briefs

	32
	38
	Form of Briefs, Appendices

	34
	39
	Oral Argument

	35
	49
	En Banc Consideration

	36
	47,48
	Entry of Appellate Judgment, Notice

	39
	5
	Costs

	40
	49,50
	Petition for Rehearing

	41
	51
	Mandate

	47
	1
	Local Rules


Chapter 1
Introduction to Civil Litigation
1-2 
Structure of a Typical Court System

In Texas, trial courts generally act as triers of fact, while the higher courts consider only questions of law. The Texas trial court system is quite complicated; there can be as many as five different kinds of trial courts or as few as one in any county. The number of courts depends on the population of the area where the court is located.  Judges of some courts are not required to be lawyers. Texas law provides that appeals from these courts may be heard by a different level of trial court where the judge is required to be a lawyer.  

Texas also has a more complicated high court system.  There are two high courts.  The Supreme Court of Texas hears civil cases while the Texas Court of Criminal Appeals is the highest court in the state that hears criminal cases.  A simplified outline of the Texas court system is found at Appendix A.

In Texas, the first document filed by the plaintiff is a petition rather than a complaint.
1-3 
Jurisdiction


Personal Jurisdiction and Subject Matter Jurisdiction

Before a defendant can be sued in a Texas court, the plaintiff must prove that the defendant has certain minimum contacts with Texas; the United States Supreme Court cases determine minimum contacts, but actively doing business in a state may meet the minimum contacts rule.

As noted above, the Texas trial court system is very complicated with many courts having shared or concurrent jurisdiction.  A complete chart is found at www.courts.state.tx.us.

· A municipal (city) court deals mostly with criminal matters but does have civil jurisdiction in dangerous animal cases.  

· A Justice of the Peace court hears cases where the amount in controversy is $500 or less; this court also hears eviction suits. 

· A small claims court can hear the same kinds of cases as a Justice of the Peace court, but the procedure is more relaxed and the parties often represent themselves.  As a consequence, collection agencies and banks are prohibited from suing on debts in this court.
· A constitutional county court exists in every county so that everyday legal business can be conducted even in sparsely populated areas. The court hears probate matters and civil suits where the amount in controversy is more than $200 but less than $5,000.  Because the judge in this court does not have to be a lawyer, this type of court cannot hear divorce cases or cases deciding ownership of land.  Because this court is required to keep a transcript or record of proceedings, it may also hear an appeal from a small claims or Justice of the Peace court.

· A county may or may not have county courts-at-law; they are usually found in metropolitan areas. Each court is created individually by statute (as opposed to the constitutional county court). The judge must be a lawyer and the court can hear all the cases a constitutional court can but the upper monetary limit is $100,000.  In many cases, the court can also hear divorce and land cases.
· The district court is the main trial court in Texas.  The court hears all types of civil cases where the amount in controversy is more than $500. There is no upper limit on a district court’s jurisdiction.  


Venue

Venue will be discussed in more detail in Chapter 6, but again the Texas system is quite complicated.  Certain types of cases can be brought in only one place (mandatory venue), whereas the plaintiff will sometimes have a choice of location (permissive venue).


Concurrent Jurisdiction and Choice of Forum

The overlapping jurisdiction of Texas trial courts can present many choices for a forum.  In practice, some courts have adopted local rules that assign cases to different courts based on the type of case or the amount at issue.
1-4 
Federal Courts and State Courts

As noted in the text, there are four federal court districts in Texas.  Each district is further divided into divisions.  The full name of a district court should include its division.

1-6
Procedural Rules and Substantive Law


The Texas Rules of Civil Procedure (TRCP) are based on the federal rules, and for the most part, are quite similar.  Other sources of law, particularly the Texas Civil Practice and Remedies Code (CPRC) and the Texas Government Code, are important to consult.
1-7 Remedies

Legal Remedies

The Texas definitions of damages are different than those presented in the main text.  In Texas, general damages are those kinds of monetary losses that one would normally expect while special damages are those that are not directly related to the incident but do happen as a result of a defendant’s wrongful action.  A claim for lost profits is an example of special damages.

Texas uses the term exemplary damages rather than punitive damages.  In 
Texas, if the defendant requests, the trial can be heard in two parts (birfurcated).  The plaintiff must then prove fault before evidence on exemplary damages can even be heard.  The jury will deliberate twice: once on fault and then, only if the defendant is found liable, the jury will hear evidence and deliberate again on the issue of punitive damages.  See Texas Civil Practices and Remedies Code §41.003 for more information.


Equitable Remedies

In addition to specific performance and injunction, cases for declaratory judgment are often brought in Texas to determine the ownership of property, particularly of 
oil and gas rights.

Chapter 2
Basic Law Office Structure and Procedure
2-2 Time Sheets and Billing


Contingent fee contracts are allowed in Texas if the contract is in writing and describes any costs, fees, or other expenses that are to be paid by the client.  Many contingency agreements increase the percentage taken as a fee by the attorney as the time spent on the case increases.  For example, if a case is settled before the case is formally filed in court, the percentage due the attorney as payment for services may be 20 percent of the settlement; if the case goes to trial, the percentage might rise to 50 percent.  See Appendix B for an example of a contingent fee contract.
Chapter 3
The Paralegal and the Case
3-2  Legal Ethics for the Paralegal

The State Bar of Texas was the first professional legal organization to create a category of membership for paralegals or legal assistants.  The Paralegal Division was formed in 1981 and the Division’s Code of Ethics (reprinted in Appendix C) was adopted in 1986.  The organization allows students to join if their programs of study meet certain minimum standards.  The Division also maintains an Ethics FAQ at its web site: http://txpd.org.

Texas Disciplinary Rule of Professional Conduct 5.03 is based on and is very similar to the ABA Model Rule of Professional Conduct reprinted in the main text.  The Texas Rule specially notes that government and corporate in-house attorneys have the same responsibilities and liabilities as lawyers in traditional, private law firms.
3-3 Accepting and Rejecting Cases


Texas lawyers must make available to all clients the process for filing grievances against attorneys.  This information may be in the form of a pamphlet, a sign posted in the office, as a part of a retainer letter or other contract for legal representation. See Appendix D for a sample notice.

The Texas Rules of Disciplinary Conduct allow attorneys to be compensated for making a referral to another attorney so long as the client is made aware of that both attorneys will be compensated, the client consents, and the resulting compensation is not unconscionable.  This policy is designed to encourage attorneys to decline cases beyond their particular areas of expertise and to provide better representation of the client.

Chapter 4
Investigation
4-4 Obtaining Necessary Documents

The starting place for obtaining public documents is at the Texas government web site: www.state.tx.us. Individuals or their representatives, such as law firms, may obtain information on birth, marriage, and death records.  For a fee, the Texas Secretary of State’s office allows users to file and retrieve business-related documents.  


Real property and probate records are located in the county clerk’s offices; divorce and family law records are found in the district clerk’s offices.  Automobile registrations are handled by the county tax assessor-collector; the elections administration offices provide voter registration information.  Accident reports can also be ordered online from the Texas Department of Public Safety.

4-6 
Witness Investigation

The opposing party in a lawsuit can request witness statements taken by attorneys, paralegals, or other investigators.  If requested, the statement must be produced; the term statement includes any written statement signed by the witness or any oral recording.  It does not include notes taken by an investigator.  For that reason, some attorneys recommend not preparing statements until the substance of the witness’s testimony is known.

Chapter 5
Evidence
5-1 Background Considerations

The Texas Rules of Evidence (TRE) are based on the Federal Rules of Evidence (FRE).  The numbering system is usually the same as well.  For example, the general definition of relevant evidence is found at FRE 401 and at TRE 401.  Evidence questions are organized by number.  For example, the “400 rules” deal with preliminary questions of admissibility; the “600” rules set out the procedure for admitting testimony. This supplement will describe the Texas rules only when they differ from the federal rules.


The Texas rules apply in state courts in Texas, but the FRE apply in federal courts situated in Texas.   The Texas rules apply in both civil and criminal cases, but sometimes there are different rules for criminal cases; however, this supplement discusses only those rules that apply to civil cases.

5-2 Testimony
Foundation

The Texas rules spell out certain situations in which people may not be competent to testify.  TRE 601 allows a judge to exclude the testimony of a person the court considers insane or the testimony of a child if the judge determines that the child isn’t old enough to understand a promise to tell the truth.  Also, to prevent will contests, the Texas Dead Man’s Rule prevents heirs and 
administrators of estates from testifying about what a person may have said about his estate before he died.  If more than one person heard the statement, then the heirs and administrators may testify.
Proper Questioning Techniques

The Texas rule on cross-examination is much broader than the federal rule.  TRE 611(b) allows any relevant question on cross-examination and is not limited to the testimony given on direct examination or impeachment.  As a result, it may be impossible to limit testimony, and the attorney’s trial strategy may change. 

Privileges

In addition to the doctor-patient privilege, Texas has a special rule that protects communications between a client and a mental health practitioner.  The privilege is similar to that between a doctor and patient, but includes counselors who are not medical doctors.

5-4
Documents

A common method of authenticating documents, especially business records, is for the person in charge of the records (the custodian) to sign an affidavit swearing to the accuracy of the document.   A sample affidavit is reproduced at Appendix E.
Chapter 6
The Complaint (Petition)
6-1 Cause of Action

Texas state courts use the word petition rather than the word complaint, but federal courts within Texas use complaint.  See TRCP 22.
6-2 A Few Preliminary Items


A pleading caption in Texas normally does not include the date; see the fourth example on page 123 of the main text.  The date usually is the last item before the signature block.  Many clerks request that the first page of a petition begin 2 inches below the top of the page so that there is room for a docket number to be stamped by machine.

Note:  TRCP 190.1 requires that the first paragraph of a petition state the level of discovery that the plaintiff expects to require.  There are three levels of discovery: cases with under $50,000 in dispute (Level 1), complicated cases requiring significant discovery (Level 3), and the default for cases not falling in either of the preceding categories (Level 2).  


The signature block in Texas must include the attorney’s bar license number, telephone number, and fax number in addition to a name and address.  See TRCP 57.  

Most petitions do not require verification; an exception is when the plaintiff is seller suing a defendant buyer for money owed.  Usually the plaintiff will have business records showing the money owed; this cause of action is known as a suit on sworn account.  See TRCP 185.

6-3
Choosing a Court

Section 1-3 discussed the different alternatives to choosing a trial court in Texas.  Because the overlapping system is confusing and may encourage “judge shopping,” some counties have adopted local rules that allocate cases in a certain order.  


Venue is also complicated in Texas.  The Texas Civil Practice and Remedies Code §§15.001 and sections following set out the rules; there may be as many as three possible rules that apply.  Mandatory venue rules require certain types of cases to be brought in a specific location.  For example, a suit involving land must be brought in the county where the land is located.  If no mandatory rule applies, the general venue rule applies.  A plaintiff can bring suit where the claim arose, where the defendant lives, or if the defendant is a business, where the defendant has its main office.  The third type of venue, permissive venue, allows more choices for suits involving warranties, consumer transactions, and insurance contracts.
6-4
Drafting the Complaint (Petition)

The first document filed in a case is designated as the Plaintiff’s Original Petition to distinguish it from later amended or supplemental pleadings. The court rules require that a proposed level of discovery must be included in the first paragraph.  The plaintiff’s name and county of residence should be noted next.  The next paragraph customarily identifies the defendant as either a natural person or a business entity and notes the address where the defendant can be served with notice of the suit.  


Notice pleading and multiple causes of action are allowed in Texas.  In certain kinds of suits, most notably suits against the government and suits for deceptive trade practices, the plaintiff must give notice before filing suit.  See Appendix F for a sample notice.  In these kinds of cases, the petition should contain a paragraph stating that the required notice has been given.  

If the plaintiff wants a jury to hear the case, a jury must be demanded.  Often this is noted on the bottom corner of the last page of the petition or on the first page so it will not be overlooked by the clerk filing the document.

Texas rules prohibit stating an amount of general damages in the petition; instead the prayer should contain a request for “general and special damages in excess of the minimal jurisdictional limits of the court.”  It is common also to ask for interest on any money awarded and for attorneys’ fees, although attorneys’ fees can be recovered only in a few kinds of cases. A corporate disclosure statement is not required in Texas state courts.  See Appendix G for a sample Plaintiff’s Original Petition.
6-5
Preliminary Injunctive Relief

There are several minor differences in Texas law.  The application for a temporary restraining order, if granted, is good for 14 days.  A bond is almost always required and the affidavit of the party asking for the TRO is also included in the documents to be filed.  Some counties require attempted notice to the defendant. Local rules may allow the application to be filed directly with the judge; others require filing with the clerk who may forward it to the judge.  


The preliminary injunction is known as a temporary injunction.
6-6
Service of Process

Unless local rules require it, Texas state courts do not require a civil cover sheet.  Duplicate originals of the petition are often file-marked by the clerk.


In Texas, service of process is most often made by sheriffs or constables.  Private process servers must be appointed by court order and complete a civil process court.  Service may be made in person or by certified mail, but cannot be made on Sunday.  If neither of these methods is successful, the plaintiff may file a Motion for Substituted Service together with an affidavit of process server and an Order for Substituted Service.  The court can then order that notice be served on anyone at the defendant’s residence, by affixing notice to a door, or by publication.  See Appendix H for a sample Motion for Substituted Service. 


Since all Texas corporations must list a registered agent, service should be made on the agent.  Out-of-state residents and corporations may be served through the Texas Secretary of State.

A return of service must be filed with the clerk that shows who performed the service, the time and date of service, and who was served.  Private process servers must also attach an affidavit that verifies service has been made.

Chapter 7
Motion Practice and Other Subsequent Activity

7-2 The Appearance, Deadlines, Default and Removal

The Appearance

An appearance is made by filing any document in response to the petition.  Texas retains the special appearance.  The special appearance contesting personal jurisdiction and the motion to transfer venue must be made before any other pleading.  It’s common practice to include them as the first two paragraphs of the answer and to plead them in the alternative.  Do not confuse the motion to transfer venue, which argues that venue is wrong, with a motion for forum non conveniens, which argues that venue may be correct but that there is another location that would be more convenient for the parties.


Deadlines

The deadline for responding to a petition is required to be reproduced in the following form on the citation according to TRCP 99c.  


You have been sued.  You may employ an attorney.  If you or your attorney 
do not file a written answer with the clerk who issued this citation by 10 a.m. 
on the 
Monday next following the expiration of twenty days after you were 
served this citation and petition, a default judgment may be taken against 
you.


An answer in Texas is thus generally due on a Monday. If the 20 days ends on a Monday, the answer is due the following Monday.  If the Monday when the answer is due falls on a holiday, the answer is due on Tuesday.  If the defendant was cited by publication, the time to respond is lengthened to the Monday after the expiration of 42 days.  An answer is considered filed when it is postmarked so long as the clerk receives it within ten days.   

Saturdays, Sundays, and holidays are not counted when the time to respond is less than five days.  Three days are added to response time to any motions or other documents filed by fax or by mail.


The problems on page 182 of the main text thus would have different deadlines.
· In problem 1, the deadline would be Monday, November 30, 2009—the Monday following the expiration of 20 days.  
· In problem 2, the deadline is the same, November 23, because the actual deadline was on Sunday.  
· In problem 3, Texas would not exclude either the holiday or the weekend days because the deadline is more than five days.  The deadline would be in ten days, or on November 12.  
· In problem 4, the answer would be November 13 because the courthouse was closed on the day a response was due.

Defaults

The common procedure in Texas is to file a Motion for Default Judgment together with an affidavit showing any damages that can be calculated with certainty, and a Proposed Order of Default Judgment.  The papers filed must include a statement of the defendant’s last known address and an affidavit that the defendant, to the best of the plaintiff’s knowledge, is not enlisted in the armed forces.  If other damages need to proven, a hearing is scheduled where the plaintiff can testify.  The clerk sends notice of the default to the defendant.  See TRCP 239-241.
7-3 Motions in General

TRCP 21 states that all motions must be made in writing and filed with the clerk of the court.  The motion should set out the facts supporting the motion and the relief sought.  If a hearing is required, the parties must be given at least three days’ notice.  Not all motions require hearings; generally a hearing is required only when the court must receive evidence.  Judges may have preferences about including the proposed order on the same page as a motion; often it is easier for the clerk to file documents if the motion and the proposed order are filed on two unattached pieces of paper.

7-4 Motions Attacking the Pleadings


While the Federal Rules of Civil Procedure gather motions attacking the pleadings generally under FRCP 12, these types of pleadings are scattered throughout the Texas Rules of Civil Procedure.  As noted earlier, a defendant must file a special appearance challenging personal jurisdiction before filing any other document except a notice of removal.  The defendant next would then file the venue motions discussed in Section 7-2.


The defendant may also want to consider a Plea to the Jurisdiction, the Texas counterpart to FRCP 12(b)(1). This motion can be consolidated with the answer so long as it precedes the denial paragraphs of the answer. Also, if a similar suit has already been filed elsewhere or a necessary party hasn’t been joined, a motion for abatement may be proper.  See TRCP 85.

A common motion attacking the pleadings in Texas is the special exception.  Special exceptions are designed to point out specific defects in the plaintiff’s pleadings and can encompass the failure to state a claim on which relief can be granted or allegations of pleadings that are too vague.  Special exceptions were designed to replace general demurrers or statements that as a whole the pleadings are insufficient.  TRCP 92.  If the plaintiff’s claim fails to state a cause of action, the defendant files special exceptions and a motion to dismiss.  If the plaintiff’s claim is vague, the special exception may be treated as the equivalent of a motion for a more definite statement. 
7-5 Other Motions

A motion in limine is proper in Texas but is usually brought after discovery when potentially damaging information has been discovered.  The motion should ask the court for a hearing out of the presence of the jury before the evidence is offered.

Motion to Bifurcate the Trial

In any case where exemplary (punitive) damages might be awarded, the defendant has the absolute right to ask for a two-part or bifurcated trial.  If granted, the jury makes findings of liability, conduct justifying exemplary damages, and actual damages.  Then, and only then, will evidence be presented on the amount of exemplary damages.  Since exemplary damages are designed to punish the defendant, evidence of net worth is usually admissible.  Most defendants want to keep this kind of evidence from the jury until absolutely necessary and, as a matter of policy, the jury should decide the case based on liability and not be swayed by the amount of money the defendant makes.  See Appendix K for a sample motion.
7-6 Offer of Judgment (Settlement)

Texas has just recently adopted a formal procedure for making an offer of settlement so the rule does not apply to cases filed before January 1, 2004.  The rule also does not apply to suits involving workers’ compensation, governmental bodies, or family law.  Only the defendant can begin the process of a formal offer of settlement; the process begins with a formal declaration invoking TRCP 167.  After the rule is invoked, either the plaintiff or defendant can make an offer, but the offer must be made in writing.  The offer must come at least 60 days after the defendant has appeared in the case and more than 14 days before trial is scheduled.  The offer must state a deadline, which must be at least 14 days after the offer is made so that no party is rushed to make a decision.  The court can waive the time limits for good cause.  Appendix L presents a sample declaration invoking the statutory rule.

Texas also puts limits on the process because attorneys’ fees, which can be substantial, are included as part of the litigation costs.  First, litigation costs include only the costs that occurred between the time the offer was rejected and the time of the judgment.  Even then, if the amount of the judgment was within 20 percent of the offer, no costs can be recovered.  Finally, the most that a party can recover is 50 percent of economic (calculable) damages and 100 percent of non-economic damages (non-calculable).  These rules are designed to encourage settlement in cases where liability may be fairly straightforward but where one party’s settlement offers could be considered unreasonable.  The parties can always settle without involving the cost-shifting provisions of Rule 167.
Chapter 8
The Answer, Additional Claims, and Multiparty Practice
8-1 The Answer

Admitting, Denying, or Pleading Insufficient Knowledge

In Texas, the most common form of the answer is a general denial—a single paragraph denying all of the plaintiff’s claims.  Unlike the federal rules, there is no requirement to answer paragraph by paragraph except in very special situations noted below.  If a defendant chooses to attack parts of the petition specifically, special exceptions (Supplement 7-4) can be filed before, after, or as a part of the answer.  See Appendix I for a sample answer with special exceptions.  


The defendant must file a special denial when the defense is based on an allegation different than a simple denial of the facts.  For example, a special denial is required if a defendant business isn’t a partnership or corporation as the petition claims or if the suit is based on a document that the defendant claims is a forgery.  These are defenses that the plaintiff wouldn’t likely expect unless specifically noted; the defendant isn’t allowed to hide these defenses behind a general denial.  The list of defenses requiring a special denial is found at TRCP 93; all special defenses require a supporting affidavit.  Appendix J shows an answer with a special denial and an affirmative defense.


Affirmative Defenses

TRCP 94 lists the affirmative defenses recognized in Texas; the rule is based on the federal rule.  Common affirmative defenses are statute of limitations, comparative negligence, waiver, and payment.  It is always best to plead affirmative defenses, but Texas courts have ruled that an affirmative defense might not be waived if the plaintiff could have expected the defense and if at trial, it turns out there is no factual issue about the defense.  These are big ifs and should not be assumed.

Jury Demand

Either the plaintiff or the defendant can ask for a jury trial.  The request may be made as part of the pleadings or later as a separate document.  A jury fee is required to be paid at the time the document is filed with the clerk, so it’s important to keep track of local fees.  Texas law requires only that a demand for jury be made 30 days before the trial is scheduled to begin.  The court is also required to give the parties 45 days’ notice of trial, so there is at least a 15-day window for a party to request a jury trial.  However, waiting to file the request is not good etiquette, and court administrators often plan jury trials weeks or months in advance. A party should request a jury trial as soon as possible.

8-2 Counterclaims and Cross-Claims

Counterclaims

Texas follows the federal rules for counterclaims and cross-claims.  Between parties on different sides of the lawsuit, all claims arising from the same transaction must be brought at once to avoid duplicating suits.  Permissive counterclaims might be allowed to settle all the grievances of the plaintiff and the defendant toward each other, but it is within the court’s discretion whether to allow permissive counterclaims.  If the trial would become unduly complicated, the court may sever the claims into different cases.  For example, if the plaintiff was a general contractor and often bought supplies from the defendant, and accuses the defendant of repeatedly cheating him, those claims could be brought together as well as any claims the defendant might have against the plaintiff, even if they involved different contracts.


Also, because the Texas trial court system is so complicated, the rules forbid bringing a permissive counterclaim that would change the jurisdiction of the court.  This situation could occur if the case was filed in county court, but a permissive counterclaim was filed with damages of more than $100,000.  See TRCP 97, 174.


Cross-Claims

Cross-claims are allowed against co-parties only if the claim is part of or arises out of the transaction made the basis of the original suit.  Usually it is a second or third defendant who might be ultimately liable to the plaintiff who is joined in the suit. It is a tactical decision whether to join all the co-parties at once if the plaintiff hasn’t done so.  The defendant might want a co-defendant to blame for the plaintiff’s troubles.

8-3 Multiparty Practice

Permissive Joinder of Plaintiffs in the Original Petition (Complaint)


TRCP 40 and 41 track the federal rules and allow joinder of parties under the same conditions.

Class Actions


TRCP 42 follows the federal rule on class actions.  The procedure for filing a class action is different from the procedure for filing a standard lawsuit.  As soon as possible after the petition has been filed, the court must file an order certifying or denying that a class exists.  The court will take into account the likelihood that the plaintiffs have substantially similar claims and that multiple litigation will result if the class is not certified.  The court order must state the reasons for certifying or not certifying the class, and if the class is certified, must state the best way of notifying other members of the class.  For this reason, notices of class actions may be seen on television, in magazines, or on the Internet.  The court also appoints an attorney for the class; and because some attorneys’ fees in class actions have been criticized, the Texas rule sets out a method for the court to determine limits on the fee.

Joinder of Indispensable Parties


Texas again follows the federal rule by requiring the court to consider if certain parties must be joined in the suit.  The initial plaintiff and defendant are required to identify anyone who should be joined in the suit. See TRCP 39.

Third-Party Complaints (Impleader)

Similar to practice in the federal courts, the defendant may implead a person who might be responsible for any or all of the plaintiff’s injuries.  Although it is less common, a plaintiff may also need to implead a party if the defendant makes a counterclaim.  As in federal rules, the party filing the motion for impleader is responsible for service of process on the new party.  The deadline for filing is 30 days after the defendant’s answer is filed or later with leave of court.

Under recent changes in Texas law, a defendant may include in the answer a paragraph alleging that some third party, perhaps even an unknown criminal, is responsible for all or part of the plaintiff’s injuries.  This designation of a responsible third party is used when the third party can’t be found or can’t be served with notice of suit.  The designation allows the jury to take into account this third party’s responsibility; the plaintiff can and probably would want to contest the designation. 

Intervention


A petition for intervention can filed any time before judgment, but the later the filing, the more likely the court will deny the petition.  In order to enter the lawsuit, the intervenor must have some interest in the lawsuit as either a plaintiff or a defendant.  Any party can contest the intervention by filing a motion to strike.  See TRCP 60.  


Interpleader


TRCP Rule 43 follows the federal rule for interpleader in allowing a stakeholder to deposit funds with the court and leave the lawsuit.  An insurance company that owes money to the descendants of an insured might choose this option as a way of cutting legal fees if it can be protected from further litigation.  Claims for oil and gas interests are common in Texas but are less likely to be the subject for interpleader because the payor (e.g., an oil company) would want to satisfy itself that there are no additional possible claimants.
8-4 Amended, Revised, and Supplemental Pleadings

The vocabulary used by Texas courts is somewhat different from the definitions found in the main text.  The term revised pleading is not used.  A supplemental pleading is a response to another party’s pleading.  Supplemental pleadings add to the pleadings already in the case while amended pleadings replace earlier filed pleadings.  The most common practice is to file amended rather than supplemental pleadings because all the current allegations by each party are contained in one document instead of being scattered throughout several supplemental pleadings.  The rules require each document to be sequentially numbered, e.g., Plaintiff’s Second Amended Petition or Defendant’s First Amended Answer.  Amended pleadings may be filed up to seven days before trial so long as there is no undue surprise.  This rule allows a party to amend pleadings based on information revealed in the discovery process.  See TRCP 62-65, 69.
Chapter 9
Discovery

9-1 Discovery in General


Texas discovery has been almost completely revised since 1999; the new rules embrace the spirit of the federal rules but differ in implementation.  They automate the process, but guard against discovery abuse.   The plaintiff must declare a discovery control plan in the original petition. 

The control plan will differ depending on the complexity of the case.  The rules identify three levels of cases:  


Level 1 (Small Cases)—The amount in dispute is not more than $50,000.  Certain forms of discovery are extremely limited. This option should be chosen only if there is no chance the plaintiff will be awarded more than $50,000 exclusive of court costs and fees.


Level 2 (Default Level)—There is no limit on the amount in dispute and discovery is limited, although not as severely as in Level 1.


Level 3 (Large Cases)—Provides for customizing discovery; this level must be requested by the parties or ordered by the court.  At this level, discovery is monitored by the court. 

The level of discovery can be challenged by the defendant and the level can be modified by the court for good cause.


Scope of Discovery

Any fact or opinion that is relevant to the case is discoverable so long as it is not covered by privilege.  This includes the identities and statements of witnesses, insurance agreements, and accident reports.  Texas combines the work-product and party communication rule—if a document is prepared in anticipation of litigation, it is off-limits.  An exception exists if the requesting party has a critical need for material and cannot without undue hardship obtain it.

Other privileges include certain conversations between spouses, doctors and their patients, religious counselors and their parishioners, and mental health counselors and clients.  There is no parent-child privilege.  Certain exceptions exist even for these privileges, particularly if the parties on either side of the privilege are suing each other.  For example, if a patient sues his doctor for malpractice, their conversations would no longer be privileged.


Finding out information about expert witnesses can be complicated.  The Texas rules distinguish between an expert expected to testify at trial and those witnesses who only consult.  Information about experts who only consult about the case cannot be discovered.  However, if a testifying expert reviews the consultant’s files, information about the consultant is discoverable.  Therefore it is critical to keep expert reports separated and secured. 


Deadlines

Most response deadlines are 30 days after the request for discovery is served.  However, remember that in Texas if the request is served by fax or mail, the respondent has an additional three days.  The parties may agree to extend discovery deadlines.  The rules also provide for an automatic end to the discovery period itself, which places a limit on when discovery requests can be sent.  The time for discovery in a Level 1 case expires 30 days before trial; for a Level 2 case the expiration date is calculated as the shortest of 30 days before trial, nine months after the first deposition is taken, or nine months after the first discovery responses are due.  Level 3 follows the same rules as Level 2 unless the court orders a different date.

Filing

Lawsuits can produce mountains of paper that will crowd the clerk’s office.  The Texas rules specify discovery documents that must be filed and those that cannot be filed and imposes a duty to retain documents on the parties.  For the most part, any discovery between parties is not filed, particularly depositions and answers to interrogatories and requests for production of documents.  Discovery requests, subpoenas, and deposition notices of non-parties are filed, as are motions relating to discovery and agreements to extend discovery.  See TRCP 191.4.  Answers to discovery may be used at trial; in a bench trial, directing the court’s attention to the material is sufficient.  In a jury trial, the attorney will most likely read the material aloud in court.

Duty to Supplement

The duty to supplement or amend discovery responses after they have been made is based on rules of fairness.  Texas follows the federal rules with the absolute deadline 30 days before trial.  Only for good reason and with permission of the court can responses be changed closer to trial.  Deliberate withholding of information may lead to sanctions.  See Section 9-8.
9-2 Mandatory Disclosures and the Discovery Conference

In place of the mandatory disclosures and discovery conference, Texas uses a standard list of disclosures and the discovery plan discussed in the previous section.  A party must request disclosures specifically but it is more common to refer to the list found at TRCP 194.2.  The requests include the name and contact information of witnesses, biographical information on expert witnesses and their reports, and medical records when relevant.  The deadline for responding to disclosures is 30 days, with some exceptions made for expert witnesses. An attorney must sign the responses. See TRCP 194.3 and 195.2.  See Appendix M.
9-3 Interrogatories

Under the discovery control plan for all levels, only 25 interrogatories may be sent by one party to another and each subpart of a question is considered a separate interrogatory.  Because most lawsuits involve many documents, there is no limit on the number of interrogatories asking for identification or authenticity of documents.  It is common under Level 3 plans for the parties and court to agree to a different number of interrogatories.  A party can choose to respond to an interrogatory with documents if the information sought would pose a similar burden on each party to find.  In other words, a party is not required to look up information for the opposing side, but may provide the records instead, provided it is reasonably easy to locate the relevant records.

Interrogatories must be answered within 30 days, unless extended by the mail/fax rule.  They must be signed by both the attorney and by the party.  The party must verify (swear to the truth of) the answers. A notary public will need to attend the signing.

9-4 Request for Production of Documents and Things or Entry Upon Land

Parties


There is no limit to the number of production requests that can be made to a party so long as the requests are not overly burdensome.  The request must be in writing.  Since the requesting party probably will not know the exact name of the documents sought, it is common to ask for categories of documents.  The opposing party must respond in good faith by producing a statement signed by the attorney agreeing to produce the records, the records in written or electronic format, or a time and place for reproduction to take place.  

Records must be kept in their normal order; discovery abuses occurred when parties were allowed to jumble records or hide one document in a haystack of others.  The party producing the records must pay for the cost of production, but the requesting party must pay for the expense of copying.


Requests for production of things and requests to enter upon land are handled in same manner with the attorney responding and agreeing to a date.  As usual, there is a duty to supplement or amend responses.  Any documents produced are assumed to be authenticated and thus admissible at trial if otherwise relevant.  

Non-Parties

People who are not parties to the suit can’t be forced to give depositions or to produce documents without more formal procedures.  A Notice to Produce Documents or to Appear at a deposition is usually sent with a subpoena.
9-5 Depositions

The number and length of depositions is limited under the discovery control plan.  For Level 1 cases, no more than ten depositions can be taken without court approval.  Each deposition is limited to six hours, not counting breaks.  The court reporter is required to keep track of the time spent in depositions.  While the attorneys usually travel to the deponent’s home town or place of business, a witness can be compelled to travel up to 150 miles to be deposed.

Deposition Notices and Subpoenas


Similar to federal practice, the procedure for taking depositions begins with a notice to all parties and some kind of notice to the deponent.  If the deponent is a party, a Notice to Appear and a Request for Production of Documents are all that is necessary; a subpoena is not.  A sample Notice to Appear for a corporation is found at Appendix P.  The notice must state the name of the witness-deponent; persons expected to attend other than counsel, a party and spouse, employees of the party or counsel, and a court reporter or notary public; a time and place for the deposition; and a warning that refusal to comply constitutes contempt of court.  As under the federal rules, a witness fee is required but is limited to $10 per appearance and $1 for production of documents.  See Civil Practices and Remedies Code §§22.001 and 22.004.  

For non-parties, the party asking for the deposition must include a subpoena, although Texas no longer uses the term subpoena duces tecum.  It is possible to request documents from third parties by this method even if the witness is not going to be deposed. In that case, only a Motion to Produce (not to appear) and a subpoena are required.  See Appendix Q for an example of a Notice to Produce.  Since the number and length of depositions is limited under the rules, but production of documents is not, it may be preferable only to request documents.  If the request is only for documents, the notice must precede the subpoena by ten days. See TRCP 205.2.  

Notices must be signed by the attorney, sent to all parties and, if the witness is a non-party, filed with the court.  Subpoenas are required to be signed by either the court reporter or the attorney and are filed with the court clerk if the deponent is not a party.  The deposition can be served by anyone over the age of 18 who is not a party.

Deposition Preliminaries

In Texas, most depositions take place in the presence of a court reporter who swears in the deponent, makes a stenographic transcript, and tracks the time spent in deposition.  The rules do allow for a non-stenographic recording, such as by telephone or videotaping.  However, a person authorized to give oaths (again, usually the court reporter but perhaps a notary public) must attend and swear in the witness and be able to attest to authenticity of the deposition.  When the witness and the parties are in different locations, the court reporter can be at either location.  When non-traditional deposition methods are used, additional notice is required—a reasonable time for telephone depositions and at least five days for other kinds of non-stenographic depositions.


Conduct of the Deposition

The general procedure for conducting depositions is the same in Texas state courts as in the federal courts.  However, the Texas rules severely limit objections and the conduct of the deponent’s counsel.  The only objections allowed must be stated as “objection, leading,” “objection, form,” and “objection, non-responsive.”  These objections must be stated exactly or they are waived at trial.  The usual procedure is to save other objections until the time of trial.  In extreme situations, if the questions become harassing or an attorney orders the deponent not to answer, the deposition can be suspended.  If the matter is taken before a judge at a hearing, the parties must file a certificate describing the means used to resolve the dispute.  

Deposition on Written Questions

The Texas rules also provide for deposition on written questions.  A notice of the deposition and the questions are sent to all parties and to a court reporter, court clerk, or notary public who will ask the questions of the deponent.  The other parties to the suit can send their own questions.  A subpoena is required if the deponent is not a party to the suit. See TRCP 200.
9-6 Request for Medical Examination

Texas rules require that the request for a medical examination be in the form of a Motion for Medical Examination together with an order that is sent to all parties.  The requesting party must present evidence that there is good cause for an examination.  Once the court has ruled and the examination has taken place, the person examined is entitled to a copy of the doctor’s report and the party who requested the exam is entitled to all previous exams related to the same injury.  See TRCP 204.1.
9-7 Request for Admissions

Texas follows the federal rules regarding requests for admissions including the provision that admissions not denied are admitted and that reasonable expenses are recoverable if a party is required to prove up an admission previously denied.  There is no limit on the number of requests for admissions.  In order to avoid objections, the requests should be short, simple statements.  Do not combine more than one issue or fact in a single admission.  

9-8 Discovery Motions

Part of the rationale behind liberal, explicit discovery rules was to prevent arguments and objections.  Nevertheless, occasions may arise where the court is needed to rule on issues.  The party making a motion must also file a certificate stating that a good-faith effort was made to settle the issue.

If a party refuses to comply with a discovery request on the basis of privilege, the party must clearly state which request is troublesome and which specific privilege is claimed.  This form of objection is known an “assertion of privilege,” as distinguished from other reasons for objecting to discovery.  The response to an assertion of privilege is a request for more information; the objecting party must then describe the items sought to be withheld.  If more than one assertion of privilege is made, the usual procedure is to create a privilege log, which lists the requests and assertions of privilege.  


Other objections to discovery are less common, but might include complaints about the relevancy of the request.  Remember that requests for disclosure cover common items and a party cannot object to a request for disclosure except on the grounds of privilege.  


Motion for Protective Order

The grounds for this order are similar to those discussed in the text.  A protective order may be sought if a discovery request may be considered harassing, burdensome, or available from another equally accessible source.  The motion “package” should include copies of the objectionable requests, the motion, a proposed order, and any affidavits necessary.  The motion and attachments are filed with the clerk.  See TRCP 192.6

Motion to Compel Discovery

A motion to compel discovery is used by a party to force compliance with a discovery request and the Motion to Compel and Motion for a Protective Order can be thought of a dueling motions.  In Texas, filing this motion may entitle the party to attorneys’ fees and costs if the court finds the refusal to comply with discovery was made in bad faith.  See TRCP 215 and Appendix O.

Discovery Sanctions

If a party or attorney refuses to conduct discovery in good faith or disobeys rulings, the court may order sanctions or punishment.  In order to warrant sanctions, the misconduct must be serious.  The court has a wide range of options for imposing sanctions but they are usually tailored to the situation.  For example, refusal to provide an expert’s report might cause the court to disallow expert evidence at trial.  The court even has the option to impose “death penalty” sanctions, which can take the form of striking pleadings, giving unfavorable instructions to the jury, or rendering judgment.

Chapter 10
Resolution Before Trial: Dispositive Motions and Settlement
10-2 Dispositive Motions in General

The Motion to Dismiss and Motions for Judgment on the Pleadings

Texas practice on dismissal motions differs significantly from federal practice.  Whereas under Rule 12(b)(6), several motions can be made that find fault with the plaintiff’s case and lead to a judgment on the merits, Texas law requires a defendant to state the reason for motions or other pleadings specifically so that a plaintiff has a chance to correct any errors.  Most dismissals are dismissals without  prejudice.


If the plaintiff pleads incorrect subject-matter jurisdiction, jurisdiction over the person, or improper venue, those specific motions should be made, and the plaintiff will need to re-file in the proper court.  Special exceptions are used to point out defects in the pleadings, but the remedy is for the plaintiff to amend the petition.  Special exceptions simply grant the defendant more time if desired.  Since Texas allows a general denial, the defendant is not required to respond to vague claims, and special exceptions are often filed as the first part of an answer. 


The defendant can also seek a motion to dismiss for want of prosecution or failure of the plaintiff to appear.  These motions require notice from the court clerk to the plaintiff who can make a motion to reinstate.  Even if the dismissal is granted, the plaintiff can re-file the case if the statute of limitations hasn’t run.

If the defendant wants to file a motion to dismiss with prejudice, a motion for summary judgment should be filed.  See Section 10-3 below.

Default Judgment


Texas Rules of Civil Procedure 236-45 set out the procedure for default judgments.  If the defendant has not filed any documents in the case or otherwise made an appearance, the plaintiff files a Motion for Default Judgment, an Order for Default Judgment, a certificate showing the defendant’s last known address, any affidavits needed to prove damages, and the Serviceman’s Affidavit described in the main text.  If court needs to hear evidence about damages, the plaintiff should ask for a hearing. If the petition was served on the defendant by publishing in the newspaper, the court will appoint an attorney to defend the case on the defendant’s behalf.  If the defendant files pleadings but fails to show for trial, the plaintiff should file a Motion for Summary Judgment.  See Section 10-3 below.
10-3 Summary Judgment


The Texas rule is based on FRCP 56 and uses the same standard—no genuine issue of material fact.  There are minor procedural differences.  Because most discovery is not filed with the clerk, the party asking for summary judgment must detail which discovery documents will be used and make copies of them available.  The court rules are quite specific that no testimony will be allowed at the summary judgment hearing.


The motion must be filed 21 days before any hearing or submission to the court; reply motions and affidavits must be filed no later than 7 days before any hearing.    All testimonial evidence must be presented in the form of affidavits.  Although a party can file for summary judgment any time after the pleadings have been filed, it is risky to do so before the discovery period has expired since new evidence could be uncovered.  Remember that in Texas, a motion for summary judgment is used in place of a motion to dismiss for failure to state a claim.
10-4 Settlement


Section 7-6 described a formal offer to settle, which requires certain procedures under the rules.  The parties can always chose to settle without using the formal rule.  In these cases, the documents described in the main text are prepared.  Texas does allow a settlement/consent judgment to be dictated into the record at a hearing in front of a judge.  Settlement agreements can be enforced if need be by filing a breach of contract suit. 

Chapter 11

Trial and Appeal
11-1 The Pretrial Conference


TRCP 166 sets out the procedure for pretrial conference; the procedure is very flexible.  One or more pretrial conferences can be held; they can be done in person or by mail, fax, or any other means.  Some courts will establish local rules for a pretrial calendar that includes conferences.


Many of the issues that would be resolved under the federal rules by an early pretrial conference may be handled by Texas’s automatic discovery rules.  The purpose of the conference is similar—to smooth the trial process and to encourage settlement.  TRCP 166 lists over 15 items that may be discussed at a pretrial conference, including deadlines for amending pleadings, an issues outline, proposed jury instructions, and the marking and exchanging of exhibits to be introduced at trial.

11-2 A Basic Outline of the Trial


Jury Selection

Jurors are selected to serve on a jury panel, which may be the panel for more than one trial.   The list of names for a jury panel is based on voter registration and drivers’ license records. The court must issue instructions and give an oath to the panel following the wording set out in TRCP 226, and additional instructions once the jury is selected.


The size of the jury depends on the court.  Juries in district court have 12 jurors and each side has 6 peremptory strikes.  In county court, the jury has 6 members and each party has 3 peremptory strikes.  There are no limits on strikes for cause.  Peremptory strikes cannot be used to rule out jurors based on race, gender or ethnicity.  In most courts, jurors don’t take notes, but Texas law doesn’t prohibit it.


Opening Statements

The plaintiff normally opens and closes the case; the defendant can make an opening statement immediately after the plaintiff’s statement or after the plaintiff has presented evidence.  The defendant will usually want to get a version of events before the jury early on.  Opening statements are not arguments; the attorneys are supposed to preview the evidence.

Introducing Testimony and Evidence

Before any witnesses are called to the stand to testify, either party may ask the court to require witnesses to leave the courtroom so that they won’t hear each other’s testimony.  This procedure is known as “invoking the rule” or “putting the witnesses under the rule.”   The court swears in the witnesses at once and orders them not to talk with each other, but they may talk to attorneys.  A party cannot be put under the rule nor excluded from the trial.

The order of examining of witnesses proceeds as it does in federal court, with direct examination, then cross-examination, and then any re-direct or re-cross to clarify the witness’s testimony.  Documentary evidence is introduced through the witness who can testify to its relevance and authenticity.  The original of the document has normally been marked with an exhibit number (usually a label) and is handed to the court reporter.  If the court refuses to admit evidence, the attorney must make an offer of proof and a bill of exception so that the court’s decision can be reviewed on appeal.  It is crucial that the evidence be made part of the record, so the paralegal should keep an evidence log that tracks which items have been offered and either admitted or excluded.

Motion for Directed Verdict
The Motion for Judgment as a Matter of Law is known in Texas as a Motion for Directed Verdict or Motion for Instructed Verdict.  The defendant may make this motion at the formal end of the plaintiff’s case, arguing that the plaintiff didn’t prove what was required by the pleadings.  After the defendant’s evidence, both parties may make the same motion, and the court can render an order even if the attorneys don’t ask for it.

Instructions to the Jury

The court’s instructions to the jury are also known as the court’s charge.  The charge consists of definitions and questions drafted by the attorney and approved by the court.  In Texas, the Supreme Court has set out the wording of instructions that must be given.  See TRCP 226a and Appendix P. In many personal injury cases, the charge will contain questions asking the jury to decide the percentage of liability.  These questions can become fairly complicated in cases where there are several defendants.


Closing Arguments

The plaintiff has the right to open and close the argument section of the trial.  The defendant’s closing is sandwiched between the plaintiff’s two statements.


The Verdict

Texas recognizes the general and special verdict; the special verdict consists only of fact questions, not ultimate liability.  The verdicts can be complicated in intentional tort cases because of bifurcated trials.  In general, the jury must find on liability and actual damages by a preponderance of the evidence.  In fact, only 10 of 12 or 5 of 6 jurors must agree in order to render a verdict.  When exemplary damages are an issue, the verdict must be unanimous and by clear and convincing evidence.  The court is also required to give post-verdict instructions.

Post-Trial Motions

The judgment is the formal entry of the verdict.  Usually the prevailing party will draft a judgment, which must be sent to all other parties.  The judgment is officially rendered when the court signs it.  The date of the judgment is important because many deadlines for appeals and post-trial motions are calculated from the date of judgment.  


Texas allows both the Motions for Judgment Notwithstanding the Verdict (J.N.O.V.) and Motion for New Trial.  These motions must be made within 30 days of the judgment.

Bench Trial

The winning attorney usually requests and drafts proposed findings of facts and conclusions of law.  The requests operate on a special timetable, which should be calendared carefully.  See TRCP 296.  The request must be made within 20 days after judgment, and the court should respond within 20 days from the request.  However, if the court doesn’t, the parties are required to ask twice more.   The requests and deadlines for court action determine the deadlines for appeal.  See Appendix R for a sample Request for Findings of Fact and Conclusions of Law.
11-3 Trial Preparation


Trial Subpoenas

Trial subpoenas are issued in the same manner as discovery subpoenas except that they usually state that the witness is required to attend every day until dismissed by the court.  Attorneys may issue trial subpoenas, but they must be filed with the court.

11-4 Paralegal Responsibilities at Trial and Beyond


Judgment


A draft judgment may make a claim for pre-judgment interest, post-judgment interest, costs, and attorneys’ fees.  Costs are usually recoverable by the winning party in most cases; the clerk of the court prepares the actual Bill of Costs, but the attorneys are responsible for ensuring that the cost list is complete.  


The judgment must be signed by the judge and dated.  Usually attorneys also sign, indicating their approval as to the document’s accuracy.  A sample judgment may be found at Appendix U.

Collecting the Judgment

TRCP 592-678 set out the rules for attachment, execution, and garnishment.  In each case, the defendant is entitled to notice and the right to post bond if the trial or an appeal still continues.  The county sheriff where the defendant lives is the person who enforces the orders to attach or levy on property. See Appendix Q for a Writ of Execution. Texas protects certain categories of goods from being sold under the homestead law.  


Garnishment of wages in Texas is severely limited and is only available to fulfill judgments for taxes or child support.  Unless the case is heard in family court, most garnishment actions are filed against banks or credit unions that are holding funds for the defendant.

11-5 Appeals


Appeal in General

As the main text points out, appeals are based on serious mistakes made at trial.  The paralegal’s duty to take notes, record objections, and track evidence during the trial is critical.  Any objectionable ruling by the court could form the basis of an appeal.  

Texas uses the terms appellant and appellee at the mid-level appellate courts; in cases before the Texas Supreme Court, the terms petitioner and respondent are used. The court rules for appeal are found in a separate set of rules, the Texas Rules of Appellate Procedure (TRAP).  The appellate rules apply to both civil and criminal cases, although the procedure may be different in some cases.  Also criminal cases and some civil law cases can be taken as accelerated appeals and different time limits apply.

Texas has 14 courts of appeal, with geographic jurisdiction based on county.  Because the Houston area is so populous, both the 1st and 14th courts of appeal are located there.

Interlocutory Appeals


Interlocutory appeals are only available if a temporary injunction is involved or if a special statute grants permission for an early, accelerated appeal.  The most likely appeal of an interlocutory order is one that relates to the immunity of a governmental official who has been sued because a ruling on immunity might end the case.  Writs of mandamus may be used if a public official, particularly a judge, refuses to abide by the law.

Notice of Appeal


Texas rules use the term perfecting an appeal, which is done by filing a notice of appeal with the trial court clerk.  The notice must contain certain information about the case, including the trial docket number, judgment, date, parties, and the court to which the case is being appealed.  Copies must be sent to all parties and to the clerk for the court of appeals.  See TRAP 25.1.  The time limits are 30 days from the judgment unless some post-trial motion is filed; then the time limit extends to 90 days from judgment.

The appellant must also file a docketing statement with the clerk of the court of appeals that gives information about the trial court verdict, post-trial motions, and whether a court reporter will be transcribing the trial testimony.  Appendix S provides a sample docketing statement.

 Bond


Filing the appeal does not stop the enforcement of the trial judgment unless the appellant files a supersedeas bond.  The bond is based on the recovery at trial, including interest and judgment.  Bonds or deposits of cash or financial instruments are filed with the trial court clerk, and the trial court retains jurisdiction over issues dealing with the bond.  

Record on Appeal


The record on appeal in Texas designates two types of documents: the clerk’s record and the court reporter’s record.  These were formerly known as the transcript and the statement of facts. In a civil case, the record must be completed within 60 days from the judgment or 120 days if there were post-trial motions.

Appellate Briefs


The format of the appellate briefs is similar to that described in the table in the text with the following exceptions: The corporate disclosure statement is not required, but a table of parties is.  Texas does not require a certification.  The court does require an appendix containing the judgment, the verdict or findings of fact and conclusions of law, and copies of any relevant statute or regulations.  Parties may include important parts of the reporter’s record or crucial documents.  The substantive part of brief cannot exceed 50 pages.  See TRAP 38.

Oral Argument


Either party can ask for oral argument, and must do so, because oral argument is not routinely granted, according to TRAP 39.  Usually such requests are granted, although the court has the discretion to decide the case without hearing argument.  The clerk must notify the parties at least 21 days before a case is set for submission or oral argument.

Decision of the Appellate Court and Subsequent Events


Cases are normally decided by three-judge panels.  The loser can ask for a rehearing, including a request for the case to be heard en banc.  The court of appeals is limited to six types of decision: affirming the trial court decision, reversing the trial court decision, modifying the decision (affirming on some issues, reversing on others), sending the case back for a new trial, dismissing the appeal, or vacating the trial court judgment.  


The losing party at the appellate level has 45 days to file a Petition for Review with the Texas Supreme Court, which the Court may or may not decide to hear.  If the case is not appealed past the Court of Appeals process, information is sent to the trial court judge and to the clerk so that the judgment can be enforced, dismissed, or the case reset for trial.
Chapter 12

Administrative Hearings, Arbitration, and Alternative Dispute Resolution
12-1 Administrative Hearings and Procedure

Texas has enacted an administrative procedure act for state agencies that can be found at TEX. GOVT. CODE §2001.001. Notice of proposed rules must be published in the Texas Register and the Texas Administrative Code organizes administrative rules by topic.  The Code must be updated annually and must be made available free of charge on the Internet.


Texas has adopted the Open Meeting Act that requires governmental bodies to allow the public to attend most meetings concerning agency business.  Certain exceptions are made for security reasons and legal issues.  The Texas Open Records Act requires access to most government records kept in the regular course of an agency’s business.


Judicial review in Texas is very limited; review is unavailable unless a party can point to a specific statute, section of the Texas or United States Constitution, or the violation of a property right.  Any reviewing court must presume that the agency had substantial evidence for its decision.

12-2 Arbitration


Texas law allows for the referral of cases to arbitration once a county has established a system of ADR.  The Texas Arbitration Act (TEX. CIV. PRAC & REM. CODE §171.001 et seq.) governs the procedure.  Arbitrators have the power to compel appearance through subpoena and to order depositions.  Texas courts are specifically given the power to enforce arbitration awards.
12-3 Alternative Dispute Resolution


Texas courts have the authority to refer cases to alternative dispute resolution and are especially charged with referring family law cases.  See Appendix S, Rule 2.4. The court must inform the parties that it has decided to refer the case and written objections may be made a part of the record if filed within ten days of the court’s notice.  Forms of alternative dispute resolution include mediation, mini-trial, moderated settlement conference, and summary jury trial.  See TEX. CIV. PRAC. & REM. CODE §154.021 et. seq. 
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APPENDIX A

TEXAS COURT SYSTEM

	Texas Supreme Court
	Texas Court of Criminal Appeals



	Courts of Appeal (14)



	Justice Court

	Small Claims Court
	County Court

(254)
	County Court at Law
	District Court


APPENDIX B
FEE AGREEMENT
This agreement is made between HARRY HAMPTON, Client, and SAMUEL SUPERLAWYER, Attorney for the purposes of legal representation.  In consideration of the mutual promises outlined below, the parties agree:

Client’s Obligations:

The Client retains the Attorney to represent Client with regard to all claims and legal actions arising out of the automobile accident that occurred on April 15, 200_.  This representation includes filing suit, trial, or compromise or settlement of claims.

In consideration of the services rendered by the Attorney, the Client agrees to pay the Attorney a percentage of all money and/or property collected.  The percentage due Attorney will vary according to the following schedule.

a. If the case is settled prior to trial, Attorney will receive 25 percent of the total recovery, exclusive of costs and fees.

b. If the case proceeds to trial, Attorney will receive 40 percent of the total recovery, exclusive of costs and fees.

The Client agrees to reimburse the Attorney for any funds advanced by the Attorney as reasonable expenses of representation.  These costs will be reimbursed to the Attorney from any money or property collected on the client’s behalf.  The costs and expenses will be deducted from the money or property collected prior to determination of the Attorney’s contingent fee.


The Client agrees that Attorney shall have the right to place a lien on any money awarded to secure the Attorney’s compensation for services rendered.


The Client agrees to cooperate fully with the Attorney, including attending depositions and court proceedings, to execute documents necessary to representation, and to keep the Attorney apprised of any information pertinent to the representation.
Attorney’s Obligations:


The Attorney will advance all reasonable costs and non-attorney fees associated with representation of the Client, provided that such costs shall be reimbursed as outlined in this agreement.

  
The Attorney retains the right and privilege to hire other attorneys to assist in representation.  The fees of associated attorneys shall be borne by the Attorney.


The Attorney agrees to keep the Client apprised of the status of the case in a reasonably timely matter and to submit for approval all offers of settlement or compromise.  NO SETTLEMENT OR COMPROMISE WILL BE MADE WITHOUT THE WRITTEN CONSENT OF THE CLIENT.

General Provisions:


This writing constitutes the sole agreement between the parties.  All prior agreements are superseded; this agreement cannot be modified except in writing.


This contract is governed by the laws of the state of Texas and all obligations are  performed in Metro County, Texas.

______________________




_____________________


Harry Hampton





Samuel Superlawyer

Client







Attorney

Dated: ________________




Dated: _______________
APPENDIX C

CODE OF ETHICS AND PROFESSIONAL RESPONSIBILITY 
OF THE PARALEGAL DIVISION OF THE STATE BAR OF TEXAS 

Preamble

Fundamental to the success of any professional organization are the integrity of its members and a high standard of conduct. This Code of Ethics and Professional Responsibility is promulgated by the Paralegal Division of the State Bar of Texas and accepted by its members to accomplish these ends.

The paralegal profession is by nature closely related to the legal profession. Although the Code of Professional Responsibility of the State Bar of Texas does not directly govern paralegals except through a supervising attorney, it is incumbent upon the members of the Paralegal Division to know the provisions of the attorneys' code and avoid any action which might involve an attorney in a violation of that code or even the appearance of professional impropriety.

The canons set forth hereafter are intended as a general guide, and the enumeration of these canons does not exclude others of equal importance although not specifically mentioned.

Canon 1. A paralegal shall not engage in the practice of law as defined by statutes or court decisions, including but not limited to accepting cases or clients, setting fees, giving legal advice or appearing in a representative capacity in court or before an administrative or regulatory agency (unless otherwise authorized by statute, court or agency rules); the paralegal shall assist in preventing the unauthorized practice of law.

Canon 2. A paralegal shall not perform any of the duties that attorneys only may perform or do things which attorneys themselves may not do.

Canon 3. A paralegal shall exercise care in using independent professional judgment and in determining the extent to which a client may be assisted without the presence of any attorney, and shall not act in matters involving professional legal judgment.

Canon 4. A paralegal shall preserve and protect the confidences and secrets of a client.

Canon 5. A paralegal shall not solicit legal business on behalf of an attorney.

Canon 6. A paralegal shall not engage in performing paralegal functions other than under the direct supervision of an attorney, and shall not advertise or contract with members of the general public for the performance of paralegal functions.

Canon 7. A paralegal shall avoid, if at all possible, any interest or association which constitutes a conflict of interest pertaining to a client matter and shall inform the supervising attorney of the existence of any possible conflict.

Canon 8. A paralegal shall maintain a high standard of ethical conduct and shall contribute to the integrity of the paralegal profession.

Canon 9. A paralegal shall maintain a high degree of competency to better assist the legal profession in fulfilling its duty to provide quality legal services to the public.

Canon 10. A paralegal shall do all other things incidental, necessary or expedient to enhance professional responsibility and the participation of paralegal in the administration of justice and public service in cooperation with the legal profession. 

 

Adopted March 27, 1982, Amended June 26, 2005—Paralegal Division, State Bar of Texas (Reprinted with permission.)
APPENDIX D
NOTICE TO CLIENTS

The State Bar of Texas investigates and
prosecutes professional misconduct

committed by Texas attorneys.
Although not every complaint against

or dispute with a lawyer

involves professional misconduct,

the State Bar’s Office of Chief Disciplinary

Counsel will provide you with information

about how to file a complaint.
Please call 1-800-932-1900 toll-free

for more information.
Reprinted with permission of the State Bar of Texas.

APPENDIX E

Cause No.  2000-CV-0001

Harry Hampton, Plaintiff


X
In the 2000th District Court

v.





X
Exurbia County

Buddy Lundquist, DBA


X
State of Texas

Bud’s Auto Service

BUSINESS RECORDS AFFIDAVIT


Before me, the undersigned authority, personally appeared Natasha Roland, affiant.  Affiant was duly sworn and stated:

1. I am over 18 years of age, of sound mind and, am personally acquainted with the facts recorded in this affidavit.

2. I am the office manager and custodian of the service records of Century Automobile Corporation.

3. Attached to this affidavit are five (5) pages of records from the service department of Century Automobile Corporation.  These records are kept by employees of the Century Automobile Corporation in the regular course of business, and it is part of the regular course of business of Century Automobile Corporation to keep these records to record actions and events at or near the time the actions or events occurred.

4. The attached records are the original records or exact duplicates of such records.
_____________________

Natasha Roland

Affiant

Sworn to and subscribed before me personally, on the ______ day of _________, 200__.

___________________

Notary Public, State of Texas

(Official Seal)

APPENDIX F

NOTICE OF INTENT TO FILE SUIT--DTPA
Mr. Bill Carson

General Manager

Midstate Auto Sales 

123 Lazy Lane

Milltown, Texas

Re:
Purchase of Automobile by Harry Hampton


Notice of Claim of Deceptive Trade Practices

Dear Mr. Carson:

I represent Harry Hampton, who purchased a 2000 Model X automobile from Midstate Auto Sales two months ago.  The salesman, Art Dodger, represented that although the car was more than five years old, the engine had been replaced within the last two years.  The car malfunctioned almost immediately, and after several attempts at repair, my client’s mechanic discovered that the engine had never been replaced.  The repairs to the car were costly, and defects in the original engine created the car’s malfunction.  Therefore, Mr. Dodger’s representations were a producing cause of my client’s losses:


Economic Damages:  $4,500 (cost of repairs)





    700 (car rental)


Mental Anguish:
$5,000


Attorney’s Fees:
$1,000


I trust that you seek to remedy this situation immediately.  If not, we intend to file suit under §17.50 of the Business and Commerce Code, where much higher damages may be awarded.  I’m sure that we can reach an agreement, and I look forward to hearing from you.

_________________
Samuel Superlawyer

Attorney at Law

APPENDIX G

Cause No. 2000-CV--____
HARRY HAMPTON, 


X

In the 2000th District Court

Plaintiff




X



v.





X

County of Metro

JUDITH JOHNSON, 


            X



Defendant




X

State of Texas

PLAINTIFF’S ORIGINAL PETITION

TO THE HONORABLE JUDGE OF THIS COURT:

I.


Plaintiff Harry Hampton is an individual residing in Metro County, Texas.  In accordance with TRCP 190.2, Plaintiff seeks less than $50,000 in monetary damages, exclusive of court costs, all fees, and prejudgment interest and submits that this case should be tried under Discovery Level 1.

II.


Defendant Judith Johnson is an individual who resides at 143 Wingate Street, Milltown, Texas where she may be served with process.  

III.


On or about April 15, 200_, at approximately 8:20 a.m., Harry Hampton was proceeding in a westerly direction on Higgins Lane in Milltown, in his 2002 Pontiac Grand Am.  As he arrived at the intersection of Higgins Lane and Pruitt St., Hampton came to a complete stop, as required by the stop sign.  The stop sign facing Hampton contained a smaller sign, immediately below the red “Stop” sign, which indicated that this intersection was a “Four-Way Stop” intersection. At or about the same time, Defendant Johnson was proceeding in a southerly direction on Pruitt St., approaching the intersection with Higgins Lane in her 2001 Ford Taurus station wagon.  As Johnson approached the intersection, Hampton had already come to a complete stop at the stop sign.  Although Johnson was required to stop before entering the intersection, Johnson’s vehicle failed to stop.  As Plaintiff’s vehicle proceeded to enter the intersection after completing his full stop, Johnson’s vehicle shot into the intersection and crashed into Plaintiff’s vehicle in a violent collision.

IV.


The basis of this suit and Plaintiff’s injuries were proximately caused by Defendant Johnson’s conduct, which constituted negligence per se in that Defendant failed to stop although required by law to do so.  Defendant Johnson further failed to keep a proper lookout for, and avoid colliding with, other vehicles.  Each of these acts, alone or in concert, were a substantive and proximate cause of Plaintiff’s injuries as described more particularly below.

V.


As a result of the collision and the negligence of Defendant Johnson, Plaintiff suffered the following injuries, all of which were accompanied by great pain and suffering, and the effects of some or all of which are likely to be permanent:


a) injuries to his arm, including a fractured tibia;


b) injuries to his knee, including a fractured patella; and


c) contusions and abrasions on his arms, legs, upper body, and face.

VI.


As a result of the collision and the negligence of Defendant Johnson, Plaintiff has already incurred hospital and medical costs in the amount of $8,500.  

VII.


As a result of the collision and the negligence of Defendant Johnson, Plaintiff has suffered the loss of his vehicle, a monetary loss of $3,550.  

VIII.


As a result of the collision and the negligence of Defendant Johnson, Plaintiff has also suffered great physical pain and mental anguish, which will likely continue in the future.

IX.


At the time of the collision, Plaintiff was gainfully employed as an insurance adjuster with a monthly salary of $4,000.  As a result of the collision and the negligence of Defendant Johnson, Plaintiff was unable to work for a period of one month and has been damaged in the amount of $4,000, for which he now sues.

PRAYER


WHEREFORE, Plaintiff prays that Defendant be cited to appear and that upon final judgment Plaintiff be awarded:


1.
General and special damages in excess of the minimal jurisdictional limits 


of this Court;


2.
Costs of suit;


3.
Pre-judgment interest;


4.
Such further relief to which Plaintiff may show himself entitled.

Respectfully submitted,

____________________

Samuel Superlawyer, Esq.

State Bar No. 00091000

Lincoln & Hoover

123 Lincoln St.

Metro City, Texas 79000

Tel:  432.555.0000

Fax: 432.555.0001

PLAINTIFF REQUESTS TRIAL BY JURY.
APPENDIX H

Cause No. 2000-CV-001

HARRY HAMPTON, 


X

In the 2000th District Court

Plaintiff




X



v.





X

County of Metro

BERNARD LUNDQUIST, DBA

X

BUD’S AUTO SERVICE 


X



Defendant




X

State of Texas

MOTION FOR SUBSTITUTED SERVICE

TO THE HONORABLE JUDGE OF THIS COURT:


HARRY HAMPTON, PLAINTIFF in the above-entitled and numbered cause, petitions this Court to allow service of process on Defendant Lundquist by an alternate method and in support thereof would show:

I.


Defendant is the sole owner of Bud’s Auto Service, a sole proprietorship located at 142 Franklin Turnpike, Milltown, Texas, a location where Defendant may usually be found.

II.


As stated in the process server’s affidavit attached to this Motion as Exhibit A and incorporated by reference, service has been attempted numerous times on Defendant Lundquist at this business address and also at his home address at 714 Ruth St., Milltown, Texas.  

III.


As stated in the process server’s affidavit, Defendant has fled his work premises when confronted by the process server and has refused to answer the door at his residence.  Therefore, Petitioner requests that service be permitted by affixing a true copy of the petition and citation to door of Defendant’s place of business in accordance with Texas Rules of Civil Procedure 106.

PRAYER


WHEREFORE, PREMISES CONSIDERED, Plaintiff respectfully requests that this Court order service on Defendant Lundquist by this or any other means that the Court finds reasonable and that costs of such service be taxed against Defendant.

Respectfully submitted,

__________________

Samuel Superlawyer, Esq.

[Signature Block]

EXHIBIT A

County of Metro

State of Texas

AFFIDAVIT OF CONNIE CONSTABLE


Before me, the undersigned authority, appeared CONNIE CONSTABLE, an individual personally known to me, and after being sworn, stated:

1.
My name is Connie Constable. I am over 18 years of age and am of sound mind.  I am not related to either of the parties to this lawsuit.

2.
I am a duly elected Constable in Metro County, Texas and am authorized by   
Texas 
Rules of Civil Procedure 103 to deliver citations in civil lawsuits.

3.
On or about August 14, 200_, I was asked by Samuel Superlawyer, attorney for the plaintiff, to effect service on Defendant Bernard Lundquist by personally delivering a citation and copy of Plaintiff’s Original Petition to Lundquist at his home address at 714 Ruth St., Milltown, Texas.

4.
On August 15, 200_, I was parked on the street across from Defendant’s house at 5:30 p.m.  Defendant arrived home at 5:45 p.m., parked his car in the driveway, and entered his home.  At that time, I approached Defendant’s house, rang his doorbell and knocked several times.  I observed Defendant in a downstairs window, but he refused to answer the door.

5.
On August 17, 200_, at 6:00 p.m., I attempted service at Defendant’s home once again.  Defendant’s car was in the driveway, but no one answered the door.

6.
On August 20, 200_ , at 10:10 a.m., on instructions from Plaintiff’s lawyer, I attempted service on Defendant at his place of business at 142 Franklin Turnpike, Milltown, Texas.  I spoke with a secretary and observed Defendant leaving the premises by the back door and getting into his car.

7.
Because Defendant is the sole owner of this business, I believe that he can be given proper notice of suit by affixing the petition, citation, and this Court’s Order for Substituted Service to the door of Bud’s Auto Parts at the location noted above.

____________________

Connie Constable

Subscribed and sworn to before me, a notary public in and for the State of Texas on this the ___ day of August, 200_.

__________________

Nell Smith

Notary Public

My Commission Expires December 31, 2015.

Cause No. 2000-CV-001
HARRY HAMPTON, 


X

In the 2000th District Court

Plaintiff




X



v.





X

County of Metro

BERNARD LUNDQUIST, DBA

X

BUD’S AUTO SERVICE 


X



Defendant




X

State of Texas

ORDER FOR SUBSTITUTED SERVICE

On September 1, 200_, Plaintiff filed a Motion for Substituted Service together with affidavit of Connie Constable, a process server.  After reviewing the affidavit and the district clerk’s records, this Court finds:

1.
Connie Constable is legally qualified to serve Defendant Lundquist with notice of suit.

2.
Constable has tried on at least three occasions to serve Defendant Lundquist with notice of suit in person.  On at least two of these occasions, Defendant Lundquist refused to speak with Constable and on one occasion purposefully absented himself from her presence.

3.
This Court further finds that effective notice of suit can be given Defendant by affixing a copy of Plaintiff’s Petition, the citation, and this order to the door of Defendant’s place of business located  at 142 Franklin Turnpike, Milltown, Texas.

WHEREFORE, THIS COURT GRANTS PLAINTIFF’S MOTION FOR SUBSTITUTED SERVICE ON THIS ___DAY OF SEPTEMBER, 200_.

So Ordered.

___________________

Hon. Tom Tice

Judge Presiding
APPENDIX I

No. 2000-CV-001
HARRY HAMPTON, 


X

In the 2000th District Court

Plaintiff




X



v.





X

County of Metro

BERNARD LUNDQUIST, DBA

X

BUD’S AUTO SERVICE 


X



Defendant




X

State of Texas

DEFENDANT’S ORIGINAL ANSWER

COMES NOW, BERNARD LUNDQUIST, DEFENDANT in the above listed cause and would show:

I.

SPECIAL EXCEPTION


Defendant specially excepts to Paragraph VII of Plaintiff’s Original Petition because it fails to state a cause of action.  Paragraph III of Plaintiff’s Original Petition alleges facts that prove only that another person, Judith Johnson, was solely responsible for Plaintiff’s injuries.  Defendant therefore requests that Plaintiff’s claim be dismissed.

II.

GENERAL DENIAL


In the interest of efficiency, should this Court fail to grant Defendant’s Motion to Dismiss, Defendant denies each and every allegation of Plaintiff’s Original Petition and demands strict proof thereof.

PRAYER


Wherefore, Defendant prays that the Court dismiss this cause of action or, in the alternative, that upon trial, Plaintiff take nothing by this suit, and Defendant recover any costs to which he may show himself entitled.

________________

Tim Tiptop, Esq.

[Signature Block]

CERTIFICATE OF SERVICE

I, Tim Tiptop, certify that a true and correct copy of the Defendant’s Original Answer was sent by certified mail, return receipt requested, to Samuel Superlawyer, Attorney for Plaintiff, 123 Lincoln St., Metro, Texas 79000, on this the ______ day of September, 200_.  

________________

Tim Tiptop, Esq.
APPENDIX J

No. 2000-CV-002
WIDGETS AND GIZMOS, INC., 

X

In the 2000th District Court

Plaintiff




X



v.





X

County of Metro

TAPTAPTAP, INC.,



X

Defendant




X

State of Texas








DEFENDANT’S ORIGINAL ANSWER

COMES NOW, TAPTAPTAP, INC., DEFENDANT in the above listed cause and would show:

I.

GENERAL DENIAL


Defendant denies each and every allegation of Plaintiff’s Original Petition and demands strict proof thereof.

II.

SPECIAL DENIAL


Defendant specifically denies Paragraph II of Plaintiff’s Original Petition where Plaintiff alleges that Defendant is a close corporation incorporated under the laws of the state of Texas.

III.

AFFIRMATIVE DEFENSE


By way of affirmative defense, Defendant additionally alleges that the contract made the basis of this suit was executed and totally performed by August 1, 1998.  More than seven (7) years have passed since the time of performance, and Plaintiff’s claim is wholly barred by the statute of limitations.

PRAYER


WHEREFORE, Defendant prays that Plaintiff take nothing in this action and that Defendant be awarded such costs to which he may show himself entitled.

Respectfully submitted,

_________________

Tim Tiptop, Esq.

Attorney for Taptaptap

[Signature Block]

[CERTIFICATE OF SERVICE]
APPENDIX K

Cause No. 2000-CV-002

WIDGETS AND GIZMOS, INC., 

X

In the 2000th District Court

Plaintiff




X



v.





X

County of Metro

TAPTAPTAP, INC.,



X

Defendant




X

State of Texas





DEFENDANT’S DECLARATION OF STATUTORY SETTLEMENT PROCEDURE

TO THE HONORABLE COURT:


Defendant, TAPTAPTAP, INC., by this writing, more than forty-five (45) days before scheduled trial of this cause and pursuant to the Texas Rules of Civil Procedure and TEX. CIV. PRAC. & REM. CODE §42.002(c), invokes the statutory settlement procedure.

Respectfully submitted,

_________________

Tim Tiptop, Esq.

Attorney for Taptaptap

[Signature Block]

[CERTIFICATE OF SERVICE]
APPENDIX L
No. 2000-CV-002

WIDGETS AND GIZMOS, INC., 

X

In the 2000th District Court

Plaintiff




X



v.





X

County of Metro

TAPTAPTAP, INC.,



X

Defendant




X

State of Texas







DEFENDANT’S MOTION FOR BIFURCATED TRIAL

TO THIS HONORABLE COURT:



TAPTAPTAP, INC., DEFENDANT, pursuant to TEX. CIV. PRAC. & REM. CODE §§41.009 and 41.011 (Vernon’s 2006), moves this Court to conduct the trial of this cause in two separate phases and in support of this motion would show:

I.


Plaintiff’s Original Petition Paragraph XII states a claim for punitive damages based on intentional interference with a contractual relationship.

II.


Defendant will suffer great prejudice if during the trial of the cause on liability Defendant’s net earnings is allowed to be admitted into evidence.

III.


The trial can be conducted more efficiently if it is bifurcated because evidence related to the amount of punitive damages will be necessary if and only if the jury determines that Defendant is liable and further that punitive damages are warranted.

IV.


The Supreme Court of Texas in Transportation Ins. Co. v. Moriel, 879 S.W.2d 10, 29-30 (Tex. 1994) has ruled that defendants similarly placed are entitled to a bifurcated trial as a matter of law.

PRAYER


WHEREFORE, DEFENDANT moves this Court to order bifurcation of this trial.

Respectfully submitted,

__________________

Tim Tiptop, Esq.

[Signature Block]

[CERTIFICATE OF SERVICE]

APPENDIX M

Cause No.  2000-CV-001

HARRY HAMPTON, 


X

In the 2000th District Court

Plaintiff




X



v.





X

County of Metro

JUDITH JOHNSON, 



X



Defendant




X

State of Texas

REQUESTS FOR DISCLOSURE PURSUANT TO 

TEXAS RULE OF CIVIL PROCEDURE 194

To: Tim Tiptop, Esq., attorney for DEFENDANT Johnson


Pursuant to TEXAS RULES OF CIVIL PROCEDURE 194, you are requested to disclose the following information within thirty (30) days of service of this request:

1. The correct names of the parties to the lawsuit.

2. The name, address, and telephone number of any potential parties.

3. The legal theories and, in general, the factual bases of the responding party’s claims or defenses.

4. The name, address, and telephone number of persons having knowledge of relevant facts, and a brief statement of each identified person’s connection with the case.

5. Any insurance policies or agreements.

Respectfully submitted,

____________________

Samuel Superlawyer

Attorney for Plaintiff

[Signature Block]

[CERTIFICATE OF SERVICE]

APPENDIX N
No. 2000-CV-002
WIDGETS AND GIZMOS, INC., 

X

In the 2000th District Court

Plaintiff




X



v.





X

County of Metro

TAPTAPTAP, INC.,



X

Defendant




X

State of Texas






NOTICE TO TAKE ORAL DEPOSITION OF TAPTAPTAP, INC.

To: TAPTAPTAP, INC. and its attorney, Tim Tiptop:

Samuel Superlawyer, attorney for PLAINTIFF WIDGETS AND GIZMOS, INC. will take the oral deposition of DEFENDANT TAPTAPTAP, INC. at 10 a.m. on October 12, 200_ at Metro Court Reporters, 212 E. Main St., Milltown, Texas.

Pursuant to TEXAS RULES OF CIVIL PROCEDURE 199:

1.
Plaintiff requests that TAPTAPTAP, INC. designate within a reasonable time an agent of the corporation who is knowledgeable about and will testify to the issue of lost profits alleged in this case.  Plaintiff further requests that Defendant notify Plaintiff and all persons authorized by law to attend this Deposition.

2.
Plaintiff gives notice that Able Accountant will also attend this deposition on behalf of Plaintiff.

___________________

Samuel Superlawyer

[Signature Block]

[CERTIFICATE OF SERVICE]
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No. 2000-CV-002

WIDGETS AND GIZMOS, INC., 

X

In the 2000th District Court

Plaintiff




X



v.





X

County of Metro

TAPTAPTAP, INC.,



X

Defendant




X

State of Texas



DEFENDANT’S MOTION TO COMPEL DISCOVERY AND 

TO IMPOSE SANCTIONS

TO THIS HONORABLE COURT:

DEFENDANT TAPTAPTAP, INC. moves this Court to order PLAINTIFF WIDGETS AND GIZMOS, INC., to comply with a legitimate discovery request and for sanctions and, in support of this motion, would show:

I.


On September 1, 200_, Defendant’s attorney served a Notice of Deposition on Plaintiff  WIDGETS AND GIZMOS, INC. and pursuant to TEXAS RULES of CIVIL PROCEDURE 99 requested that Plaintiff corporation designate an officer or other party to be deposed on the issue of lost profits.  

II.


The deposition was scheduled for October 12, 200_.  Plaintiff refused to designate an agent to be deposed and failed to cooperate in scheduling this deposition despite numerous phone calls from Defendant’s counsel.

III.


Defendant has incurred the expenses related to the scheduling of the deposition, including the fees for attendance of an expert witness and non-refundable rental of the location for the deposition.

IV.


Defendant cannot adequately prepare its case without the testimony of an agent of Plaintiff.

PRAYER


WHEREFORE, DEFENDANT prays that Plaintiff’s claim for lost profits be stricken from the pleadings, or in the alternative, the Court order Plaintiff to designate an individual to be deposed, that such individual be ordered to appear, and that Plaintiff pay the costs incurred by Defendant in scheduling the original deposition and in preparing this motion.  

______________

Tim Tiptop, Esq.

[Signature Block]

[CERTIFICATE OF SERVICE]

APPENDIX P
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WIDGETS AND GIZMOS, INC., 
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X

County of Metro

TAPTAPTAP, INC.,



X

Defendant




X

State of Texas


LADIES AND GENTLEMEN OF THE JURY:

This case is submitted to you by asking questions about the facts, which you must decide from the evidence you have heard in this trial. You are the sole judges of the credibility of the witnesses and the weight to be given their testimony, but in matters of law, you must be governed by the instructions in this charge. In discharging your responsibility on this jury, you will observe all the instructions that have previously been given you. I shall now give you additional instructions that you should carefully and strictly follow during your deliberations.

1. Do not let bias, prejudice, or sympathy play any part in your deliberations.

2. In arriving at your answers, consider only the evidence introduced here under oath and such exhibits, if any, as have been introduced for your consideration under the rulings of the Court; that is, what you have seen and heard in this courtroom, together with the law as given you by the Court. In your deliberations, you will not consider or discuss anything that is not represented by the evidence in this case.

3. Since every answer that is required by the charge is important, no juror should state or consider that any required answer is not important.

4. You must not decide who you think should win, and then try to answer the questions accordingly. Simply answer the questions, and do not discuss nor concern yourselves with the effect of your answers.

5. You will not decide the answer to a question by lot or by drawing straws, or by any other method of chance. Do not return a quotient verdict. A quotient verdict means that the jurors agree to abide by the result to be reached by adding together each juror's figures and dividing by the number of jurors to get an average. Do not do any trading on your answers; that is, one juror should not agree to answer a certain question one way if others will agree to answer another question another way.

6. Unless otherwise instructed, you may answer a question upon the vote of ten or more jurors. If you answer more than one question upon the vote of ten or more jurors, the same group of at least ten of you must agree upon the answers to each of those questions.

These instructions are given you because your conduct is subject to review the same as that of the witnesses, parties, attorneys, and judge. If it should be found that you have disregarded any of these instructions, it will be jury misconduct, and it may require another trial by another jury; then all of our time will have been wasted.

The presiding juror or any other juror who observes a violation of the court’s instructions shall immediately warn the one who is violating the same and caution the juror not to do so again.

When words are used in this charge in a sense that varies from the commonly understood meaning, you are given a proper legal definition, which you are bound to accept in place of any other meaning.

Answer “Yes” or “No” to all questions unless other information is specifically requested and you are instructed to do so.  In order to answer “Yes,” your answer must be based on a preponderance of the evidence.  If the answer “Yes” cannot be supported by a preponderance of the evidence, your answer must be “No.”

[The term “preponderance of the evidence” means the greater weight and degree of credible evidence, including testimony, introduced before you and admitted in this case.]

After you retire to the jury room, you will select your own presiding juror. The first thing the presiding juror will do is to have this complete charge read aloud, and then you will deliberate upon your answers to the questions asked. It is the duty of the presiding juror to:

1. Preside during your deliberations.

2. See that your deliberations are conducted in an orderly manner and in accordance with the instructions in this charge.

3. Write out and hand to the bailiff any communications concerning the case that you desire to have delivered to the judge.

4. Vote on the questions.

5. Write your answers to the questions in the spaces provided.

6. Certify to your verdict in the space provided for the presiding juror's signature or to obtain the signatures of all the jurors who agree with the verdict if your verdict is less than unanimous.

_________________

JUDGE PRESIDING

APPENDIX Q

THE STATE OF TEXAS

WRIT OF EXECUTION

TO ANY SHERIFF, DEPUTY SHERIFF, OR CONSTABLE AUTHORIZED BY THE STATE OF TEXAS:

On December 20, 200_, Harry Hampton, recovered a monetary judgment in the amount of TWENTY THOUSAND DOLLARS AND NO CENTS ($20,000) against Bernard Lundquist DBA Bud’s Auto Service in 2000th District Court, Metro County, State of Texas in Cause No. 2000-CV-001. The record of such judgment is found in Clerk’s Records at Vol. 520, Page 87.

The amount of $20,000 and interest from the date of judgment at the rate of 10% per annum, and the costs of suit shown in the attached Bill of Costs are due and owing to Plaintiff.

THEREFORE, out of property owned by Bernard Lundquist DBA Bud’s Auto Service, you cause to be rendered the sum of $20,000 with interest, costs of trial, and costs of the execution.

You shall execute this writ according to its terms and according to law. You shall have the sums of money described in the writ, together with the writ itself, showing how you have executed it, before the District  Court in Metro County, Texas within sixty (60) days from this date.
GIVEN under my hand and the seal of the Court at my office in Milltown, Metro County, Texas, on January 3, 200_.

__________________

DISTRICT CLERK

Metro County, Texas

By:  ________________

         Deputy Clerk

[ATTACH BILL OF COSTS]
APPENDIX R

No. 2000-CV-002
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TAPTAPTAP, INC.,



X

Defendant


                        X

State of Texas


REQUEST FOR FINDINGS OF FACT AND CONCLUSIONS OF LAW


TO THIS HONORABLE COURT:

TAPTAPTAP, INC., DEFENDANT in this case, respectfully requests that this Court render Findings of Fact and Conclusions of Law based on the judgment rendered on February 20, 200_.  Defendant specifically requests that in accordance with Texas Rules of Civil Procedure, factual findings and conclusions of law be detailed separately and that both be made part of the record in this case.

Respectfully submitted,
___________________

Tim Tiptop, Esq.

Attorney for Taptaptap

[Signature Block]

[CERTIFICATE OF SERVICE]
APPENDIX S

Civil Docketing Statement for ___ Court of Appeals
Must send file-stamped copy of Notice of Appeal

TEX. R. APP. P. 32

____________________________________________

Court of Appeals No. (to be assigned upon filing)

Appellant: _____________________________________________________________________________

Appellee:  _____________________________________________________________________________

Trial Court Judge and Mailing Address:______________________________________________________________________

Reporter’s Record requested?______________________________________________________

Court Reporter and Mailing Address:_______________________________________________________________________

Trial Court:_____________________________________________________________________


Trial Court Case No.:_____________________________________________________________

Appellant represented by:_________________________________________________________


Bar Card No.:___________________________________________________________________

(Lead counsel)

Address:  ______________________________________________________________________________

Appellee represented by:__________________________________________________________


Bar Card No.:__________________________________________________________________

(Lead counsel)

Address:_______________________________________________________________________

General nature of case (example—personal injury): ______________________________________________________________________________

Accelerated appeal?________________________________________________________________________

Actions Affecting Record Due Date (TEX. R. APP. P. 32)
	
	Check if document filed   
	Date Filed:

	Final Judgment
	
	

	Date of Motion for New Trial, request for Findings of Facts or other filings that affect time for perfecting appeal
	
	

	Date Notice of Appeal filed in trial court
	
	

	If Notice of Appeal mailed, date of mailing
	
	

	Filing of affidavit of indigence
	
	

	Affidavit of Indigence Contest filed
	
	

	Ruling on Affidavit of Indigence Contest
	
	

	Supersedeas bond filed
	
	



_________________________________________


Signature of party submitting docketing statement

Please mail to: Clerk, ​​​​____ Court of Appeals, P.O. 2000, Metro City, TX  79000

APPENDIX T

______ COUNTY

LOCAL RULES OF PRACTICE

of the

District, Constitutional and Statutory County Courts (Partial)

RULE 1.1 CONDUCT AND COURTROOM DECORUM

d. Conduct Required of All Persons

All persons in the courtroom during trials and other proceedings shall be attentive to the

proceedings and shall refrain from any action which may disrupt the proceedings. Therefore, all persons shall comply with the following:

1. All persons shall be appropriately attired for court proceedings.  All persons entering the courtroom shall be dressed in clothing reasonably befitting the dignity and solemnity of court proceedings. Tank tops, T-shirts, shorts, thongs, and clothing that is tattered or soiled are among those items of clothing not considered appropriate courtroom attire. No hats, caps or sunglasses shall be worn in the courtroom.

2. No tobacco use in any form is permitted.

3. No bottles, beverage containers, paper cups or edibles are allowed in the courtroom, except as permitted by the Court.

4. No gum chewing is permitted.

5. No reading of newspapers, books, or magazines is permitted.

6. No propping of feet on tables or chairs is permitted.

7. No talking or unnecessary noise is permitted which interferes with the court proceeding.

8. No person may, by facial expression, shaking or nodding of the head, or by any other conduct, express approval or disapproval of any testimony, statement or transaction in the courtroom.

9. All persons shall rise when the judge enters the courtroom, and at such other times as the bailiff shall instruct.

10. No person shall bring packages, suitcases, boxes, duffel bags, shopping bags or containers into the courtroom without the prior approval of the bailiff.

11. No person shall be permitted any verbal or physical contact with a prisoner without the prior approval of the bailiff.

12. No person shall bring radios, tape recorders, computers, cameras, cellular telephones, pagers or other electronic devices into the courtroom unless the device is required for the court proceeding and prior approval has been given by the bailiff or the Court.

e. Enforcement

The bailiff of the court shall enforce the rules of conduct and courtroom decorum.

RULE 1.2. REQUESTS FOR CONTINUANCE OR POSTPONEMENT

a. Consent or Notice Required

No request for a continuance, to pass, postpone or reset any trial, pretrial, or other hearing shall be granted unless counsel for all parties consent, or unless all parties not joining in such request have been notified and have had an opportunity to object.

b. Contents of Motion

Unless counsel for all parties consent in writing to the request for a continuance and the same is approved by the Court, a motion must be filed pursuant to Rule 251, et seq. of the Texas Rules of Civil Procedure, as amended or Article 29.01, Texas Code of Criminal Procedure, as applicable, and the motion must be accompanied by an order setting the motion for a hearing. Any motion that does not meet these Requirements will be denied without prejudice to the right to refile.

RULE 1.3. CONFLICT IN TRIAL SETTINGS

a. Duty of Counsel to Notify Court

Whenever an attorney has two or more cases on trial dockets for trial at the same time, it shall be the duty of the attorney to bring the matter to the attention of the courts concerned immediately upon learning of the conflicting settings.

b. Priority of Cases In Event of Conflict

Insofar as practicable, the affected courts shall attempt to agree upon which case shall have priority. Absent such agreement, conflicting trial settings shall be resolved in the following priority:

1. Federal cases

2. Temporary injunctions

3. Criminal cases against defendants who are detained in jail pending trial

4. Cases given statutory preference

5. Preferentially set cases, other than those given statutory preference

6. The earliest set case

TITLE 2. RULES GOVERNING CIVIL PROCEEDINGS

RULE 2.1. APPLICATION FOR EX PARTE ORDERS

Counsel presenting any application for an ex parte order shall, at the time the application is presented to the Court, certify in writing that:

a. to the best of counsel's knowledge, the party against whom the relief is sought is not represented by counsel; or 

b. if the party against whom the relief is sought is represented by counsel, that (i) such counsel has been notified of the application and does not wish to be heard by the Court thereon; or (ii) counsel presenting the application has diligently attempted to notify opposing counsel, has been unable to do so, and the circumstances do not permit additional efforts to give such notice.

RULE 2.2. PRETRIAL AND TRIAL SETTINGS

a. At any time after the filing of an answer or entry of an appearance by the opposing party, any party may request a setting for a trial on the merits or, where applicable, a pretrial hearing, by

(i) filing with the Court a motion requesting a hearing, and an order setting the hearing, accompanied by a certificate of service to opposing counsel; or (ii) orally requesting the Court to schedule the hearing and confirming the setting by letter addressed to the Court, a copy of which shall be served on opposing counsel in accordance with Rule 21a of the Texas Rules of Civil Procedure, as amended. All requests for a setting shall include an estimate of the amount of court time required for the hearing.

b. Prior to requesting a setting, counsel shall attempt to coordinate a setting with opposing counsel.

RULE 2.3. WITHDRAWAL OF COUNSEL

a. Withdrawal

Withdrawal of counsel shall be governed by Rule 10 of the Texas Rules of Civil Procedure, as amended, and the following rules.

b. Notice to Client

If another attorney is not to be substituted as attorney for the party or if the party does not consent to the motion to withdraw, the withdrawing attorney shall notify the client in writing that the Court will be requested to sign an order granting the withdrawal on or after ten (10) days following the date of such notice. Notice shall be sent by certified mail, return receipt requested.

c. No Delay of Trial

Unless allowed in the discretion of the Court, no motion to withdraw shall be granted that is presented within thirty (30) days of the trial date or at such time as to require a delay of trial.

RULE 2.4. ALTERNATIVE DISPUTE RESOLUTION

a. Policy

It shall be the policy of the courts of Midland County, Texas to encourage the peaceable resolution of disputes and early settlement of pending litigation, including family law litigation, by referral to alternative dispute resolution (ADR) pursuant to the Texas Alternative Dispute Resolution Procedures Act, Texas Civil Practice and Remedies Code, Chapter 154.

b. ADR Mandatory

No trial on the merits shall be conducted in any case until all contested issues have been referred to an ADR procedure, and ADR has been unsuccessful; or the Court has determined that ADR is inappropriate for the case.

c. Manner of Referral

It is anticipated that the parties shall cooperate in referring such issues to an ADR procedure under terms and conditions as are mutually agreeable, without the need for court intervention. If the parties are unable to cooperate or agree to a referral of such issues to an ADR procedure, then upon written notification to the Court by one of the parties that efforts to coordinate a referral have been unsuccessful, the Court, without a hearing, shall enter an order of referral to an ADR procedure, and under such terms and conditions selected by the Court.

d. Objection to Referral

If the Court enters an order of referral to an ADR procedure, any party may object to such referral pursuant to Texas Civil Practice and Remedies Code, Chapter 154. Upon the filing of an objection, the Court shall schedule a hearing. If the Court finds that there is a reasonable basis for the objection, the Court may, in its discretion, order that the case not be referred to an ADR procedure and order the case set for trial on the merits.

e. Discovery Abated

After the case has been referred to an ADR procedure by the parties or the Court, no further discovery under the Texas Rules of Civil Procedure shall be conducted, except by written agreement of the parties filed with the clerk of the Court, or by court order.
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