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Preface

The purpose of this supplement is to provide Florida paralegals and paralegal students specific information about Florida law to complement the excellent work of Hubert G. Feuerhake in Basic Civil Litigation (2nd ed.). The references below may change as the laws and rules change.

Where referenced in this supplement, references to the Florida Constitution refer to the 1968 Constitution as amended through July, 2004. The Florida Statutes refer to those in effect in July, 2004, and the Florida Rules of Civil Procedure refer to the 2004 rules.

This supplement is not intended to be an exhaustive coverage of any of the matters discussed; rather, it is a guide to direct you to a starting point for further research and understanding of the Florida laws and rules applicable to the subjects discussed.

While there are many variations on approved citations, and while each instructor has his or her preferences, you should be aware that Florida Rule of Appellate Procedure (Fla. R. App. P.) 9.800 Uniform Citation System applies to all legal documents, including court opinions, in Florida. It will be very helpful for you to keep a copy of this rule with you throughout your studies.

Table of Contents

Chapter One.

Structure of a Typical Court System
1

1.2  Structure of the Florida Court System
1

Chapter Two.

Basic Law Office Structure and Procedure
3

2-2  Timesheets and Billing

3

Chapter Three.

The Paralegal and the Case
5

Rules Regulating the Florida Bar
5

3-2  Legal Ethics for the Paralegal
5

Chapter Four.

Investigation
7

Chapter Five.

Evidence
8

5-2  Testimony


8

Chapter Six.

The Complaint
9

Basic Florida Information

9

6-6  Service of Process

9

Chapter Seven.
Motion Practice and Other Subsequent Activity
11

Chapter Eight.

The Answer
12

8-1 The Answer


12

8-2 Counterclaims and Crossclaims
12

8-3 Multiparty Practice

12

8-4 Amended, Revised, or Supplemental Pleadings
12

Chapter Nine.

Discovery
13

9-1
Discovery in General

13

9-2
Mandatory Disclosure and the Discovery Conference
13

9-3 
Interrogatories


14

9-4 Requests for Production of Documents and Things or Entry Upon Land
14

9-5 
Depositions


14

9-6
Request for a Medical Exam
15


9-7
Requests for Admission
15


9-8
Discovery Motions

15

Chapter Ten.

Resolution Before Trial: Dispositive Motions and Settlement
16

Chapter Eleven.
Trial and Appeal
17

Chapter Twelve.
Administrative Hearings and Procedures
18

Chapter One

Structure of a Typical Court System

1-2
Structure of the Florida Court System

In Florida, there are essentially four levels of courts: the county court, the circuit court, the district courts of appeal and the supreme court. Within the county court, some counties have established drug courts, traffic courts, and small claims courts. Some circuits have designated specialty divisions within the circuit court system such as probate, family, and juvenile.

Article V of the Constitution of the State of Florida establishes the court system and the jurisdiction of the courts.

The supreme court consists of seven justices and has jurisdiction over (Art. V, §3(b), Fla Const.):

(1)   Appeals from final judgments of the trial court imposing the death

  penalty

(2)   Decisions of the district courts of appeal declaring a state statute or 

        provision of the constitution invalid or construing provisions of a 

        state or federal statute

(3)   Appeals from bond validation proceedings or certificates of indebtedness

(4)   Actions of statewide agencies relating to rates and services of utilities

(5)   Decisions that affect a class of constitutional or state officers

(6)   Decisions that conflict with those of another district court or the  

        supreme court

(7)   Decisions certified to be of great public importance or in conflict  

        with another district court of appeal

(8)   Questions certified by the U.S. Supreme Court or U.S. Court of 

                                Appeals involving Florida law where there is no controlling precedent

(9)   Issuing writs of mandamus, quo warranto, prohibition, and habeas  corpus

(10)   Issuing advisory opinions to the attorney general

There are five district courts of appeal in Florida, each having jurisdiction over appeals from courts within its geographical district with the exception that all appeals from throughout the state, pursuant to §440.271 Florida Statutes, from an order of a judge of compensation claims (worker’s compensation cases) are heard by the First District Court of Appeal. A panel of at least three judges hears each appeal and has jurisdiction over (Art. V, §4(b), Fla Const.):

(1) Appeals that may be taken as a matter of right from final judgments or orders of trial courts, administrative actions not appealable directly to the supreme court, and interlocutory appeals as provided by supreme court rules

(2) Direct review of administrative actions as provided by general law

(3) Issuing writs of habeas corpus, mandamus, certiorari, quo warranto, prohibition, or other necessary writs.

The circuit courts are organized into twenty judicial circuits in Florida. The circuit court is the court of general jurisdiction over matters not vested in the county courts. The circuit courts may issue writs and review administrative actions as provided by law. (Art. V, §5(b), Fla. Const.).  Generally, the circuit court has jurisdiction in felony criminal matters and in civil actions where the damages exceed $15,000. 

County courts exist in each county and have the jurisdiction provided by general law. In general, the county courts have jurisdiction over misdemeanors, violation of municipal and county ordinances, civil actions where the damages do not exceed $15,000, uncontested or simplified dissolution of marriage actions, and landlord-tenant matters (possession of real property). The county court judge has the power to commit and the power of coroner unless otherwise provided by law. The county trial court judge may hear equitable matters in cases within its jurisdictional limits. § 34.01 Fla. Stat. 

There are a number of useful websites for Florida court resources that have no uniformity of site names but are easily located with a search engine. These sites have useful information, some more than others, about the court operation within each judicial circuit. For example, the First Judicial Circuit’s website, www.firstjudicialcircuit.org , provides information of judges in the circuit, court programs such as drug court, the family law self-help program, and the guardian ad litem program. It also has a map of the twenty judicial circuits to help locate your circuit that most likely has its own website. Additionally, this site has related links that refer you to state agencies with law related functions and other Florida courts.

Although the court structure is important to know, remember that all courts and clerk’s offices function not mechanically but through people. Frequently, the best way to find the answer is to call the clerk who handles these matters. Better yet, meet the people with whom you will have frequent dealings. These are the people who can make your job as a paralegal run smoothly and who know how the system works. Most are glad to help you, to educate you, and to share their experiences with you.

Chapter Two

Basic Law Office Structure and Procedure

2-2
Timesheets and Billing

In Florida, the time of a paralegal may be billed to a client in some matters. For example, § 57.104 Florida Statutes states:
In any action in which attorneys’ fees are to be determined or awarded by the court, the court shall consider, among other things, time and labor of any legal assistants who contributed nonclerical, meaningful legal support to the matter involved and who are working under the supervision of an attorney. For purposes of this section “legal assistant” means a person, who under the supervision and direction of a licensed attorney engages in legal research, and case development or planning in relation to modifications or initial proceedings, services, processes, or applications; or who prepares or interprets legal documents or selects, compiles, and uses technical information from references such as digests, encyclopedias, or practice manuals and analyzes and follows procedural problems that involve independent decisions.


Fee Contracts


All fee contracts should be in writing to insure both the attorney and the client have a full understanding, in advance, how money matters are to be handled. While the fee arrangements are generally handled by the attorney directly with the client, you should understand both the Florida requirements as well as the practical operation in the law office. Unless the lawyer regularly represents the client, the lawyer has a duty to communicate the basis or rate of the fee to the client, preferably in writing, before or within a reasonable time after commencing representation. (rule 4-1.5(e), Rules Regulating the Florida Bar). Any charges for paralegal time should be clearly identified in the contract.


Additionally, all contingent fee contracts must be in writing and must state the percentage the lawyer will receive in event of settlement, trial, or appeal and how the fee will be calculated including whether costs and expenses will be deducted before or after the contingency percentage is applied. Contingency fees are not permitted in domestic or criminal matters. In personal injury and property damage matters handled on a contingent fee basis, the contract must contain provisions confirming that the client has received, read, and understands the Statement of Client Rights (discussed below) and understands the three day right to cancel. The exact language required in the contract is set forth in rule 4-1.5(f)(4)(A)(i) and (ii), Rules Regulating the Florida Bar. 

The Statement of Client Rights referred to in the previous paragraph is required in

Florida contingency fee cases by rule 4-1.5, Rules Regulating the Florida Bar. The Statement, set forth verbatim at the end of the rule, provides that a client has the right to: (1) know that he or she can negotiate a fee before entering a contract; (2) cancel the contract within three days; (3) know a lawyer’s education, training, and experience; (4) know which lawyer will handle the case; (5) know if the case is referred outside the firm and agree to that referral; (6) know how expenses and costs will be handled; (7) know about adverse consequences if the client loses; (8) receive and approve a closing statement at the end of the case; (9) ask the lawyer how the case is progressing and receive answers from the lawyer; (10) have all offers communicated and make the final decision to accept or reject an offer; and (11) know how to report any problems about fees to the Florida Bar. Both the client and the lawyer sign and date this statement, and the client receives a copy of this statement and the fee contract. The lawyer keeps a copy of each in his files.

Chapter Three

The Paralegal and the Case

Rules Regulating the Florida Bar
3-2
Legal Ethics for the Paralegal

Florida rules concerning Responsibilities Regarding Nonlawyer Assistants:

Rule 4-5.3, Rules Regulating the Florida Bar provides:
(a) Use of Titles by Nonlawyer Assistants. A person who uses the title of paralegal, legal assistant, or other similar term when offering or providing services to the public must work for or under the direction or supervision of a lawyer or an authorized business entity as defined elsewhere in these Rules Regulating The Florida Bar.

(b) Supervisory Responsibility. With respect to a nonlawyer employed or retained by or associated with a lawyer or an authorized business entity as defined elsewhere in these Rules Regulating The Florida Bar:

(1) a partner in a law firm shall make reasonable efforts to ensure that the 
firm has in effect measures giving reasonable assurance that the person's conduct is compatible with the professional obligations of the lawyer;

(2) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person's conduct is compatible with the professional obligations of the lawyer; and

(3) a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules of Professional Conduct if engaged in by a lawyer if:

(A) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or

(B) the lawyer is a partner in the law firm in which the person is employed, or has direct supervisory authority over the person, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

(c) Ultimate Responsibility of Lawyer. Although paralegals or legal assistants may perform the duties delegated to them by the lawyer without the presence or active involvement of the lawyer, the lawyer shall review and be responsible for the work product of the paralegals or legal assistants.

Rule 10-2.1(a)(2), Rules Regulating the Florida Bar provides regarding the unauthorized practice of law:

(2) It shall constitute the unlicensed practice of law for a person who does not meet the definition of paralegal or legal assistant as set forth elsewhere in these rules to offer or provide legal services directly to the public or for a person who does not meet the definition of paralegal or legal assistant as set forth elsewhere in these rules to use the title paralegal legal assistant, or other similar term in providing legal services or legal forms preparation services directly to the public.

Rule 10-2.1(b), Rules Regulating the Florida Bar defines paralegal:

(b)  Paralegal or Legal Assistant. A paralegal or legal assistant is a person qualified by education, training, or work experience, who works under the supervision of a member of The Florida Bar and who performs specifically delegated substantive legal work for which a member of The Florida Bar is responsible 

Lexis publishes for The Florida Bar Florida Ethics Guide for Legal Assistants and Attorneys Who Utilize Legal Assistants by Timothy B. Chinaris (The Florida Bar Continuing Legal Education, 1998), ISBN: 1579760198 that includes information on legal assistants and ethics. Legal assistant students can purchase the Florida Bar Continuing Education publications from Lexis for half price.

Chapter Four

Investigation

Florida’s Security of Communications Act, Chapter 934, Florida Statutes, prohibits the recording or interception of communications without the consent of the person being recorded. When recording statements in person, by phone, or otherwise, be sure that you have permission to do so and that the person knows you are recording the statement. This may be accomplished by recording the information and the consent on the recording (and each subsequent tape, side of tape, or other means of recording):

Example:
My name is Laina Jones. I’m a paralegal with the law firm of Sweet and O’Connor, and I am recording the statement of Mr. Tony Gillster on December 3, 2004.

Q: Mr. Gillster, please state your full name.

A: Tony Gillster

Q: Mr. Gillster, are you are aware that I am recording this interview?

A: Yes

Q: Do I have your consent to record the interview?

A: Yes, you do.

Chapter Five

Evidence

5-2
Testimony

Privileges
Florida recognizes the following  privileges by statute:

(a) attorney-client ( § 90.502, Fla. Stat.)

(b) psychotherapist-patient ( § 90.503, Fla. Stat.) 

(c) sexual assault victim-counselor ( § 90.5035, Fla. Stat.)

(d) domestic violence advocate-victim ( § 90.5036, Fla. Stat.)

(e) husband-wife ( § 90.504, Fla. Stat.)

(f) clergy-spiritual counselee ( § 90.505, Fla. Stat.)

(g) accountant-client ( § 90.5055, Fla. Stat.)

(h) journalist ( § 90.5015, Fla. Stat.)

(i) trade secret ( § 90.506, Fla. Stat.)


There are numerous statutory exceptions that must be considered in determining the admissibility of evidence. The general policy of protecting certain communications versus the greater good of disclosing them in certain situations sometimes creates conflicting policies. While Florida does not statutorily recognize a doctor-patient privilege (unless on can argue psychotherapist protected discussions are involved),  medical records are protected from disclosure except with the patient’s consent or when otherwise authorized by statute for medical treatment or investigation.

In addition to testimonial privilege, Florida statutes protect other items from being admitted into evidence. A vehicular accident report is inadmissible (§ 316.066(4) Fla. Stat.), though the investigating officer may testify from his knowledge or refer to the report to refresh his memory. 

Additionally, other reports, such as a report prepared by a business following an accident on the premises may not be either discoverable or admissible or both as a result of the work product privilege. The work product privilege protects the attorney’s or client’s work product. “Work Product” includes facts and documents prepared for litigation or in anticipation of litigation.  While the attorney-client privilege protects communications, the work product privilege protects documents and papers prepared for litigation. 

Work product is discussed in Chapter 9, Discovery. 

For an excellent resource on Florida Evidence, see C. Ehrhardt, Florida Evidence (2004 Edition), Thomson-West,  ISBN: 0-314-11076-3.

Chapter Six

The Complaint

Basic Florida Information

The basic rules for pleadings and other procedural matters in civil actions in Florida are found in the Florida Rules of Civil Procedure. These rules are available from several sources including West, Lexis, and other print and online sources. Rules for criminal cases are found in Florida Rules for Criminal Procedure. One online source for the rules is The Florida Bar website www.flabar.org. Here you will find links to rules of procedure for Florida Rules of Civil Procedure, Criminal Procedure, Judicial Administration, Workers’ Compensation, Traffic Court, Probate, Small Claims, Juvenile, Appellate, and Family Law.


In many respects, the Florida Rules of Civil Procedure (Fla. R. Civ. P.) are similar to the Federal Rules of Civil Procedure discussed in the text. There are, of course, differences.


Many forms for filing a complaint and for other procedures are included in the  Florida Rules of Civil Procedure following the rules. These are forms that have been approved by the Florida Supreme Court, and are therefore sufficient for many types of cases including motor vehicle negligence, promissory notes, replevin, ejectment, accounts stated, evictions, fall down complaints and more. These are the forms referred to in the discussion below. If the cause of action is based upon a writing, the writing should be attached to the complaint and will be considered a part thereof.(Fla. R. Civ. P. 1.130).

When a complaint is filed, a Civil Cover Sheet (Form 1.997, Fla. R. Civ. P.) should be included. This provides information for the clerk of the court that is used to report judicial workload. Instructions for completing this form are included with the form. Additionally, when a case is concluded through trial, dismissal, or other resolution, Form 1.998 Final Disposition Form should be completed and filed with the clerk of court.

6-6
Service of Process

When a complaint is filed, a summons is issued by the clerk of the court. In some areas, the summons is provided by the attorney for the clerk’s signature and seal. There are three types of summons used in Florida: (1) the general form (Form 1.902a)  for service on partnerships, nonresidents doing business in the state, corporations, dissolved corporations, public agencies and officers, the state, alien property custodians, labor unions, and substituted service on the secretary of state; (2) the Form for Personal Service on Natural Person (Form 1.902b) is used for service of process generally including service on minors, incompetents, state prisoners, actions for possession of residential premises, and personal service on persons outside the state. This form is in English, Spanish, and French to ensure

awareness of the recipient of the nature of the document; and, (3) the forms for Service by Mail (Form 1.902c) includes both a notice of the commencement of an action and a waiver of service of process for use with Florida Rule of Civil Procedure 1.070(i) Service of Process by Mail.


Personal service in Florida is effected by an officer authorized by law to serve process or by a process server appointed by the court. While the sheriff’s office is the office that serves process, many law offices have their own process servers on staff or employ private process servers, often private investigators, to serve process. Personal service on the named defendant is preferred. This means the person named is served in person or by leaving a copy at the defendant’s usual place of abode with any person residing therein who is 15 years of age or older and informing that person of the contents of the papers. §48.031(1)(a) Fla. Stat.  Substituted service is permitted which in Florida means in the case of a natural person, leaving a copy with the spouse provided the cause of action is not an adversary proceeding involving the spouse. §48.031(2)(a) Fla. Stat.

One should consult Chapter 48 Florida Statutes for service of process requirements in these and other situations.

Chapter Seven

Motion Practice and Other Subsequent Activity


Florida’s Rules of Civil Procedure are closely akin to the Federal Rules of Civil Procedure.  Florida Rule of Civil Procedure 1.140 is Florida’s counterpart to Federal Rule of Civil Procedure12 and is substantially the same. Rule 1.140(b) provides that the following defenses may be raised by motion: (1) lack of jurisdiction over the subject matter; (2) lack of jurisdiction over the person; (3) improper venue; (4) insufficiency of process; (5) insufficiency of service of process; (6) failure to state a cause of action; and (7) failure to join indispensable parties.  


Florida’s Offer of Judgment rule is styled Proposals for Settlement (Rule 1.442 Fla. R. Civ. P.). This rule applies to all proposals for settlement regardless of the terms used in the proposal. The proposal may be served by the defendant no earlier than 90 days after the action is commenced and by the plaintiff no earlier than 90 days after the service of process. No proposal shall be served later than 45 days before the date set for trial or the first day of the docket on which the case is set for trial, whichever is earlier. Rule 1.442(b). The proposal is deemed rejected if not accepted within 30 days from service.

Chapter Eight

The Answer


The comparable Florida Rules of Civil Procedure dealing with the subjects discussed in this chapter are as follows and are substantially the same as discussed in the Federal Rules unless otherwise noted:

8-1
The Answer 



Fla. R. Civ P. 1.100(a) (There shall be … an answer)

Admitting, Denying

Fla. R. Civ P. 1.110(c) The Answer

Affirmative Defenses

Fla. R. Civ P. 1.110(d) Affirmative Defenses

Effect of Failure to Deny
Fla. R. Civ P. 1.110(e) Effect of Failure to Deny

Rule 12 Defenses

Fla. R. Civ. P.1.140(b) Defenses: How Presented

Jury Trial             

Fla. R. Civ P. 1.430      Demand for Jury Trial; Waiver


8-2 Counterclaims and Crossclaims

Counterclaims


Fla. R. Civ. P. 1.170



Crossclaims
            
Fla. R. Civ. P. 1.170


8-3
Multiparty Practice

Class Actions


Fla. R. Civ. P. 1.220

Third Party Complaints   
Fla. R. Civ. P. 1.180


Intervention


Fla. R. Civ. P. 1.230


Interpleader


Fla. R. Civ. P. 1.240

8-4 Amended, Revised, or Supplemental Pleadings

Fla. R. Civ. P. 1.190

These rules are available online through several sources including www.floridabar.org.

Chapter Nine

Discovery

9-1
Discovery in General


Discovery in Florida is, in many respects, similar to the federal rules. Florida does not have a rule of procedure comparable to Federal Rule Civil Procedure 26 (pg 254), and there is not mandatory disclosure except in domestic relations cases governed by Florida Family Law Rules of Procedure (Fla. Fam. L. R. P.) 12-285. 


Another difference in the federal rules and Florida’s rules is that the federal rules require supplementation of interrogatory responses (Fed. R. Civ. P. 26(e)(2)); Florida rules specifically provide that a party who has responded with a response that was complete when provided is under no duty to supplement the response to include information thereafter acquired. (Fla. R. Civ. P. 1.280(e)). However, in family law matters, there is a continuing duty to supplement documents, including financial affidavits. (Fla. Fam. L. R. P. 12-285(e)). The Florida Rules of Civil Procedure are applicable in family law matters except where the Florida Family Law Rules of Procedure provide otherwise. In family law matters, in the event of a conflict with the civil procedure rules, the family law rules prevail. 


The scope of discovery in Florida is substantially the same as under the federal rules. Florida Rule of Civil Procedure 1.280 contains the general provisions about discovery as well as the work product rule (Fla R. Civ. P 1.280(b)(3)) and information on discovery involving expert witnesses (Fla R. Civ. P 1.280(b)(4)). 


The work product rule protects mental impressions, conclusions, opinions, and legal theories of an attorney or other representative of a party from disclosure except in the most unusual circumstances.

9-2
Mandatory Disclosure and the Discovery Conference


Florida does not have a rule comparable to Federal Rule of Civil Procedure 26 requiring mandatory disclosure (except as discussed above in family law matters) or requiring a discovery conference. The Florida rules do, however, provide for case management conferences (Fla. R. Civ P. 1.200(a)) which may be requested by a party or scheduled by the court. The purpose of these conferences is to coordinate the progress of the action including scheduling discovery including the disclosure of expert witnesses; limit, schedule, order, or expedite discovery; and handle all matters that may aid in the disposition of the case.  The same rule (1.200(b)) also provides for pretrial conferences, discussed in Chapter 11, at the request of the court or the parties, for narrowing the issues for trials and resolving pretrial matters.

9-3
Interrogatories


Florida Rule of Civil Procedure 1.340 governs interrogatories in Florida practice. Initial interrogatories shall not exceed 30 questions, including subparts. Additionally, the Florida Supreme Court has approved standard interrogatories forms which may be found as an Appendix to the Florida Rules of Civil Procedure, and which must be used as part of the initial 30 interrogatories if applicable to the cause of action. These standard interrogatories forms are:



Form 1 – General Personal Injury Negligence-Interrogatories to Plaintiff



Form 2 – General Personal Injury Negligence-Interrogatories to Defendant



Form 3 – Medical Malpractice-Interrogatories to Plaintiff



Form 4 – Medical Malpractice-Interrogatories to Defendant



Form 5 –Automobile Negligence-Interrogatories to Plaintiff



Form 6 –Automobile Negligence-Interrogatories to Defendant


The party responding to the interrogatories has the option to specify in the answer that records exist to answer the questions and to produce those records in lieu of extracting the answers from the records where it involves a comparable amount of work for one side to extract the needed information as for the other side. 


The interrogatories should contain adequate space after the question for the other party to answer the question. (Fla. R. Civ. P. 1.340(e)).  The interrogatories are served on the party to whom directed, with a copy to all other parties. A Certificate of Service is filed with the court giving the name of the party to whom directed and the date of service. Neither the actual interrogatories nor the answers are filed in the court file unless later needed for the determination of a matter pending before the court or unless ordered filed by the court. The party answering the interrogatories serves the answered interrogatories on the party propounding them with a copy to all other parties.

9-4
Requests for Production of Documents and Things or Entry Upon 
Land


Florida Rule of Civil Procedure 1.350 is the counterpart to and is derived from Federal Rule of Civil Procedure 34. As with interrogatories, the items produced are not filed with the court unless later needed for the determination of a matter pending before the court or unless ordered filed by the court.

  9-5 Depositions


Florida Rule of Civil Procedure 1.310 provides for Depositions Upon Oral Examination corresponds to rule 30 of the federal rules. Depositions may be videotaped as well as stenographically recorded by a court reporter. Neither leave of court nor stipulation of the parties is required provided the requirements of the rule are followed. These requirements are: (1) that the notice of taking the deposition state it will be videotaped and the name of the videographer; (2) the deposition will be recorded stenographically (unless all parties agree otherwise); (3) the officer taking it will identify the case, the date and swear the witness; (4) the attorney requesting the videotaping will take custody of the tape, permit viewing, and provide copies to the other parties on request on tape at the requesting parties expense; and (5) the party requesting the videotaping shall bear the initial cost. (Fla. R. Civ. P 1.310(b)(4)).


Depositions may be taken by phone with the witness and attorneys at different locations. The witness is required to be sworn by a person at the location with the witness who is authorized to administer oaths in that jurisdiction. (Fla. R. Civ. P. 1.310(c)).


Florida Rule of Civil Procedure 1.320 provides for Depositions Upon Written Questions and is similar to federal rule 31, although it is not frequently used in practice. 


Subpoenas for depositions are authorized by Florida Rule of Civil Procedure 1.410(e). A person may be required to attend a deposition only in the county where he or she resides, or is employed, or transacts business in person, or where the court may order. Subpoenas may be issued by the clerk of court or by any attorney of record in an action. Subpoenas may be subpoenas duces tecum which means the person subpoenaed is to bring to the deposition the items delineated in the subpoena duces tecum. The subpoena should include a witness fee and mileage for each day’s attendance as specified in §92.142 Florida Statutes which in July 2004 is $5.00 a day and 6 cents per mile to and from the witness’s home.

9-6
Request for a Medical Exam


The Florida counterpart to federal rule 35 is Florida Rule of Civil Procedure 1.360 Examination of Persons. The Florida rule is not limited to mental or physical exams, but contemplates examinations by experts other than physicians.

9-7
Requests for Admission


Florida Rule of Civil Procedure 1. 370 addresses Requests for Admission and is substantially the same as the federal rule. 

9-8
Discovery Motions


Florida’s Motion for Order Compelling Discovery is Florida Rule of Civil Procedure1.380.

Chapter Ten

Resolution Before Trial: Dispositive Motions and Settlement

Florida Rule of Civil Procedure 1.500 addresses Defaults and Final Judgments Thereon

Florida Rule of Civil Procedure 1.140(c) addresses Motion for Judgment on the Pleadings

Florida Rule of Civil Procedure 1.510 addresses Motions for Summary Judgment

Chapter Eleven

Trial and Appeal

Florida Rule of Civil Procedure 1.200(b) addresses pretrial conferences. Frequently, the court in its order for a pretrial conference will detail what items it wants included in a pretrial memorandum which may include: who will try the case, how long will the trial take, what are the unresolved legal issues, what matters can be stipulated to, what rulings are required on pending matters, what witnesses will be called and a summary of the testimony of each. Some courts want pretrial memoranda from each party; others want a joint pretrial memorandum submitted. The pretrial order will reflect the actions taken at the pretrial conference.

Juries in Florida consist of 6 jurors in all cases except capital criminal cases (§913.10 Fla. Stat.) and condemnation civil cases (§73.071 and §703.11 Fla. Stat.) where there are 12. Alternate jurors may be selected. 

The burden of proof in a civil action in Florida is by “the greater weight of the evidence.” “Greater weight of the evidence” means, as defined in the Florida Standard Jury Instructions, the more persuasive and convincing force and effect of the entire evidence in the case.( Fla. Std. Jury Inst. (Civ.) 3.9). Greater weight of the evidence is essentially the same as the preponderance of the evidence standard, but the Supreme Court Committee on Standard Jury Instructions in Civil Cases recommends no charge to the jury be given using the terms “preponderance of evidence” or “burden of proof”.

The Florida equivalent of the federal Motion for Judgment as a Matter of Law is a Motion for Directed Verdict. (Fla. R. Civ. P.1.480).

Florida Rule of Civil Procedure 1.530 addresses Motions for New Trial and Rehearing and Amendment of Judgments.

Appeals are governed in Florida by the Florida Rules of Appellate Procedure (Fla. R. App. P.).

A Notice of Appeal (2 copies with filing fee)  is filed with the clerk of the court rendering the order or judgment to be appealed within 30 days of the rendition of the order. (Fla. R. App. P. 9.110(b)). The 30 days is jurisdictional, and unless filed within the proper time, the appellate court will not have jurisdiction to hear the matter. 

Chapter Twelve

Administrative Hearings and Procedures
Florida’s administrative law parallels the federal system in many respects. The Florida Administrative Code, the Florida equivalent to the Code of Federal Regulations, is available online through the Department of State at http://fac.dos.state.fl.us/.  The Florida Administrative Weekly is the Florida counterpart of the Federal Register publishing notices of rules, meetings or workshops, bids and other official business can be found online at http://faw.dos.state.fl.us/.

Florida’s Sunshine Law, §286.011 Fla Stat., requires that any actions by any board or state agency or entity created by a board or state agency must be taken at a meeting which has publicly noticed and to which the public may attend. While the purpose of the act is to ensure public business is conducted in public in the sunshine, the interpretation given this act through administrative and judicial decisions has had an unintended consequence of making it virtually impossible for public officials to communicate with each other except at a public meeting without being subject to attack for violating the Sunshine Law. The laudable purpose of the act to do the public’s business in public has caused, in some situations, an inability of board and agency members to communicate with each other except in formally scheduled meetings.

Florida’s civil courts utilize mediation in a great number of cases. Mediations are governed by Chapter 44, Florida Statutes and the Florida Rules for Certified and Court-Appointed Mediators. Chapter 44 provides the court must refer civil actions to mediation on request of one of the parties (with certain exceptions enumerated in §44.102(2)(a) Florida Statutes), and that the court may refer other civil actions to mediation. These rules set forth the requirements for county court mediators, family mediators, circuit court mediators, and dependency mediators as well as the standards of professional conduct. 
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