5. ‘To Learn More’ activities for each chapter

Set out below are optional To Learn More (TLM) projects to accompany each chapter of the text.  The TLM’s present a wide variety of guided activities for the student designed to reinforce and add to the concepts covered in the chapter. Some TLM’s suggest research of state law or local court rules regarding topics covered in the chapter. Some suggest interviews of attorneys, paralegals, trustees, businesses or government officials involved in debt collection or bankruptcy. A number provide resources for tracing the history of various debtor/creditor practices or related legal concepts. Several provide resources for researching current debtor/creditor issues such as pay day loan companies, sub-prime lending and the home mortgage crisis, and the role of financial services companies in the drafting of BAPCPA.  Others suggest field trips and guest speakers.

A quick review at the number and variety of TLM’s accompanying each chapter demonstrates that assigning all of them is not going to be practical. So the instructor has the luxury of picking and choosing. And the various TLMs can be used in a number of different ways. The instructor may choose to complete the LBD and introduce the results as part of class discussion. The historical TLM’s in particular lend themselves to this use. They may be assigned to students individually or in groups as required homework or project work. Or they may be used for optional work for extra credit.  The same TLMs may be assigned to all students or be divided up among the students. Or students may be given their choice of which TLM to perform. A number of the TLMs reference P-Hs appearing in the chapter text and offer the opportunity for follow-up on the issues presented in those P-Hs.

The author will be happy to provide copies of articles cited in the To Learn More features that users of the text are unable to locate. He may be contacted by e-mail at either sparsonslaw@gmail.com or sparsons@asl.edu.

For Chapter One:

TLM 1-1:  Using the follow-up questions you came up with in P-H 1-d, 1-b and 1-g, draft a letter to one or more of those clients for review by your supervising attorney requesting that additional information.
TLM 1-2:  Using the circumstances of David Mendoza from Case Study #2, review the criminal statutes of your state and prepare a brief memo summarizing the crime(s) with which David could be charged in your state as a result of using the false financial statements to procure his loan from City County Bank.

TLM 1-3:  Arrange an interview with an attorney or experienced paralegal who is engaged in debt collection work. Prepare questions for the interview based on the topics covered in this chapter. Have them describe their work and include questions regarding 1) how much consumer debt collection they do versus commercial debt collection and any different approaches they use or results they see in those different collection efforts; 2) what statutes, regulations or case law impact most on their work; 3) how important is it for them to be familiar with other areas of the law such as real and personal property law, business organizations, contract law, tort law, criminal law, civil and criminal procedure in order to do their work; and 4) what ethical concerns that arise regularly in their work.

TLM 1-4 (Historical): Debtor-creditor relations played a significant role in the decision of this country’s founding generation to hold what is now remembered as the constitutional convention in Philadelphia, Pennsylvania, in the summer of 1787.  Research the history of Shay’s Rebellion (which actually began in the summer of 1786 and resulted in bloodshed in January 1787) and its role in inspiring the convention in Philadelphia the following summer that resulted in the writing of our great Constitution. As one early historian said concerning the rebels, “They groaned under ancient debts, made still more burdensome by an increase in interest.”  Here are some good sources to use:  History of the Insurrections in Massachusetts in 1786 and of the Rebellion Consequent Thereon, by Gorge Richards Minot (New York:  Da Capo Press, 1971; original dated 1788); Shay’s Rebellion:  The Making of an American Agrarian Insurrection, by David P. Szatmary (Amherst:  University of Massachusetts Press, 1980); Shay’s Rebellion, by Leonard L. Richards (Philadelphia:  University of Pennsylvania Press, 2002); and The Summer of 1787:  The Men Who Wrote the Constitution, by David O. Stewart (New York:  Simon & Schuster, 2007). 
For Chapter Two:

TLM 2-1: Review your own financial history by making a list of contracts you have entered into that have put you in the position of a debtor: you had a contractual obligation to pay money to a creditor.  Once you’ve made your list, place those contracts in the various categories considered here as to how the debt was created:  by contract, by assignment, by law, or by court judgment.  For each debt created by contract, place it in the sub-categories considered in Part A of this chapter.

TLM 2-2:  Go to the DebtAdvice.Org website at www.debtadvice.org/index.html and select its Credit 101 option and then its Budget and Debt Test option. Take the Debt Test you see offered there and do the Instant Budget Maker as well. 

TLM 2-3:  Want to learn more about mediation? Go to www.mediate.com and the web site of the Mediation Center at www.mediationcenter.org and the American College of Civil Trial Mediators at www.acctm.org and see what information you can locate regarding 1) how mediation works; 2) formal training for would-be mediators; and 3) how successful mediation is in various kinds of disputes.  See if you can locate a qualified mediator in your state using resources on those sites to resolve a dispute regarding 1) a partnership agreement; 2) a stock transaction; 3) a construction contract; or 4) an employment agreement. Or, determine if your state authorizes trial courts to order parties in civil cases to go to mediation and to mediate there in good faith. If so, is that procedure created by statute, court rule, agency rule or case law and how does the procedure work? Prepare a memorandum summarizing your searches.  

TLM 2-4:  Want to learn more about arbitration?  Visit the web site of the American Arbitration Association at www.adr.org and review the information and resources made available there for parties seeking rules to govern an arbitration proceeding or articles discussing actual arbitration awards or seeking qualified arbitrators in various fields. Prepare a memo summarizing the information and resources you find there.  

TLM 2-5:  Arrange an interview with a real estate developer in your area (or an attorney who represents real estate developers or a paralegal who works for such an attorney). In your interview, focus on the financial arrangements utilized by the developer.  What sums does he typically borrow for a project?  Does he borrow from local lenders?  Does he borrow from more than one lender for a single project?  What is the typical term of a loan that he takes for a project?  What are the current interest rates for his loans and how does the variation in interest rates impact on his business? Do his lenders ever assign loans made to him?  Are loans he has taken ever assumed by others and is he novated out of those obligations as part of the assumption? In what business form does he conduct his business: sole proprietor, general or limited partnership, corporation, limited liability company, etc., and why did he choose that business form.  Formulate other questions based on the material in the first two chapters.  Summarize your interview in a memorandum.

TLM 2-6:  It’s not just working Americans who run into debt problems. Some of our greatest athletes have managed to squander amazing amounts of wealth to find themselves facing bankruptcy or having to take much more traditional jobs in order to support themselves and their families. Locate the article, How and Why Athletes Go Broke, by Pablo S. Torre in the March 23, 2009, edition of Sports Illustrated magazine (http://vault.sportsillustrated.cnn.com/vault/article/magazine/MAG1153364/index.htm). What are the various reasons that even famous athletes with lucrative contracts find themselves penniless? Are the reasons really any different from working Americans who get themselves in financial trouble? 

TLM 2-7: We all understand how devastating it can be to a worker to be laid off but have you ever considered the impact on the business owner doing the laying off? For some number of persons doing the firing there is also an emotional price to be paid. Read the article at http://www.nytimes.com/2009/05/07/us/07layoff.html?_r=2&hp. Why might the owner/operator of a smaller business feel more of an emotional impact from laying off workers than the owner/operator of a larger business? When tough decisions about who to lay off must be made, what workers are less likely to get the ax?  Why is it important for the one conveying the news of a layoff to control his/her emotions?

TLM 2-8: Isn’t it interesting that America’s most generous donors are its lower income citizens? Generally speaking, people who live from paycheck to paycheck tend to be more generous with the little that they have than those with more. Read the article at http://www.mcclatchydc.com/226/v-print/story/68456.html. What difference might it make that lower income Americans are more likley to have friends, family or acquaintences who are in need? What difference does it make that those living closer to poverty may not be so afraid of it? Do you agree with that premise by the way? What difference does it make that more lower income Americans tend to be religious and are more likely to belong to religious groups that practice tithing?

TLM 2-9:  A popular spokesman and counselor on consumer debt is Dave Ramsey. Through his syndicated radio show, The Dave Ramsey Show (http://www.daveramsey.com/radio/home/), best selling books including Financial Peace and The Total Financial Makeover, newspaper columns and web site (www.davesays.org), Ramsey has assisted thousands of individuals and couples with conservative, common sense financial advice.  Take a look at Ramsey’s sites and review the financial information resources available there. Listen to one or more of his radio shows. Prepare a memorandum summarizing what you found and whether you found it accurate and easy to listen to or read. 

TLM 2-10: It isn’t just the average John and Mary that suffer from debt problems. Many of the rich and/or famous do as well. Pop star Michael Jackson died in June 2009. Read the article at www.billboard.com/bbcom/news/michael-jackson-died-deeply-in-debt-1003988280.story to discover how much money MJ had made in his professional career and the extent of his debt problems at the time of his death. Then read the article at http://moneycentral.msn.com/content/SavingandDebt/P75072.asp to learn about famous Americans from Thomas Jefferson to Donald Trump who have come to grief over mismanagement of assets and out-of-control debt.  Dangers of too much debt seem to have no necessary relationship to intelligence, talent, fame or even wealth at a given point in time. What other lessons do you see in this information? In the various examples given in these articles, what do you think explains these notable people falling into serious debt?

TLM 2-11: The amount of debt a person carries matters for many reasons including some you might not expect. Read the article at http://www.nytimes.com/2009/07/02/business/02lawyer.html?_r=1 then answer the following questions: 1) Exactly why won’t the state of New York allow Mr. Bowman to take the bar exam? 2) Should the amount of debt a person carries fairly be considered a factor in allowing them to pursue a state license? 3) Do you consider Mr. Bowman’s explanations so sufficient that the state should lift its ban on his taking the bar?
TLM 2-12: The economy is in the tank and crime drops? That’s what statistics from around the country are suggested for 2008-2009. Read the article at http://www.nytimes.com/2009/06/02/us/02fbi.html. What reasons are given for this curious phenomenon? Check the crime statistics for your area for 2008-2009 and see if they are consistent with the trend indicated in the article.

TLM 2-13: America without a strong middle class? Unthinkable, right? Well think again. Read the essay by Elizabeth Warren, Harvard law professor, and Chair of the Congressional Oversight Panel for the banking bailout and head of the new Consumer Financial Protection Bureau at http://www.huffingtonpost.com/elizabeth-warren/america-without-a-middle_b_377829.html. What factors are contributing to the decline of America’s middle class? When did that decline begin? What dangers put the recovery of the middle class at risk? 

For Chapter Three:  
TLM 3-1 (Historical):  Fannie Mae was created in 1938 as part of President Franklin Roosevelt’s New Deal legislation. So many banks had failed during the Great Depression that surviving lenders were reluctant to invest in home loans. Roosevelt and Congress created Fannie Mae as a middleman between those lenders and the U.S. Government. Fannie Mae provided banks with federal money that the banks in turn agreed to loan to home buyers at lower affordable rates. This type of assistance provided to the lender by the government spurred residential home lending and led to the development of what is today called the secondary mortgage market. In the secondary mortgage market the original mortgagee who makes the loan to the buyer and takes back the mortgage does not keep the mortgage in its loan portfolio and service the loan by accepting the payments made on the loan over its term. Instead, it either sells the loan to an investor who does choose to keep the loan and service it, or sells the loan to an entity which in turn bundles the loan with many others into a security then sells the security to investors. Fannie Mae was privatized by Congress in 1968 and today operates as a government sponsored enterprise (GSE) along with Freddie Mac, created in 1970 to spur competition with Fannie Mae. Being GSE’s means that even though they are now privately owned corporations, Fannie Mae and Freddie Mac enjoy certain privileges including exemption from state and local income taxes and the ability to access credit directly from the U.S. Treasury. This is a fascinating area of debt and finance. Do some comprehensive research and prepare a memorandum on the controversy surrounding the creation of Fannie Mae in 1938, why it was privatized in 1968, what exactly the secondary mortgage market is and how it works including the historical influx of foreign money into the American mortgage market, various controversies and scandals that have occasionally arisen in connection with these GSE’s and their management. 

Fannie Mae and Freddie Mac were at the center of the subprime lending bubble that burst so spectacularly in 2007. In September 2008 the federal government assumed control of both companies to prevent their imminent failure.  Specifically, the two corporations were placed in conservatorship under the Federal Housing Finance Agency (FHFA). At the time of their take over, Freddie Mac and Fannie Mae owned or guaranteed approximately one-half of the outstanding home mortgages in the United States having a value of about $6 trillion. Start by reading the article on the take over at http://www.washingtonpost.com/wp-dyn/content/article/2008/09/06/AR2008090602540.html?hpid=topnews and the statement of the director of FHFA announcing the takeover at www.ofheo.gov/newsroom.aspx?ID=456&q1=0&q2=0. Prepare a memorandum summarizing how the fall of Freddie Mac and Fannie Mae came about. Address the role that corrupt/incompetent management of these corporations played in the problems. Address the role that subprime lending played. 

TLM 3-2:  Start with the article on interest rates and usury at www.lectlaw.com/files/ban02.htm (which, like many Internet sites, may or may not contain current or entirely accurate information), then research the interest laws of your state. Prepare a memorandum outlining the various statutes and/or regulations in effect for your state governing the interest rates allowed for different lenders, different sizes of loans and different financial transactions.  Also address the impact in your state of a loan transaction being found to be usurious. Is the loan transaction deemed void ab initio (void from the beginning such that it cannot be enforced under any terms) or is the loan transaction still enforceable albeit at a legal rate of interest?
TLM 3-3:  Student loans are a topic of great interest to many college students and their parents and those loans are usually federally guaranteed. Consequently, the interest rate that can be charged on federally guaranteed student loans is regulated by the federal government. Start with the article on federally guaranteed student loans at www.finaid.org/loans/ and the sister article regarding interest that can be charged on such loans at www.finaid.org/loans/scripts/interest.cgi. You might also check the SLM Corporation (known informally as Sallie Mae) site at www.salliemae.com/about/news_info/newsreleases/060806.htm. See what other sources of information you can find on this topic and prepare a memorandum summarizing the law regarding federally guaranteed (or now, federally made) student loans and the legal rate of interest that can be charged on such loans.

TLM 3-4:  Another aspect of credit and the college student is the wide spread practice of credit card companies paying colleges and universities to obtain the names and addresses of enrolled students who are then solicited to apply for the card. The companies also pay the colleges and universities for permission to set up marketing booths on campus during sporting or other cultural events to directly solicit students attending the events. Often a marketing gimmick is used as part of the direct solicitation, such as offering a free t-shirt to anyone who fills out an application for the card.  Some states are considering legislation to ban or regulate such arrangements between credit card companies and institutions of higher learning. Research the issue and determine whether your state has passed or is considering such legislation. Prepare a memorandum summarizing your findings and any legislation passed or being considered.

TLM 3-5:  In addition to the Fair Credit Reporting Act considered in Part B of this chapter, there are a number of federal as well as state statutes that regulate various aspects of lending.  It is beyond the primary scope of this text to consider most of those in any detail, but those wishing to go deeper into the topic of the regulation of lending may want to look into the following:  Regulation Z of the Truth-in-Lending Act (formally known as Title 1 of the Consumer Protection Act of 1968, 15 U.S.C. §1601-1693r) requires those who lend money, sell on credit or extend credit to clearly and conspicuously disclose the terms of the loan or credit including the finance charges in dollar amounts and the actual APR to be charged.  TILA also contains regulations regarding credit cards including dispute resolution procedures that protect customers from having to pay a disputed charge, a prohibition on collecting unauthorized charges made with an unsolicited card, and a $50 per card limit on customer liability for unauthorized charges on a lost or stolen card. The Equal Credit Opportunity Act of 1974, 15 U.S.C. §1643, amends the TILA to prohibit the denial of credit on the basis of race, religion, national origin, color, sex, marital status, age or the receipt of public assistance funds. The Fair Debt Collection Practices Act of 1977, 15 U.S.C. §1692, will be considered in Chapter Six.  Research the TILA and ECOA and your state’s statutes and regulations regarding loan and credit regulation and prepare a memorandum summarizing the main provisions and comparing state regulation to federal. 

TLM 3-6:  The Federal Reserve Board provides an information page on home equity loans at www.federalreserve.gov/pubs/HomeLine/. Review the information there then interview a loan officer at a local bank or other financial services company that makes home equity loans. Be prepared to ask questions based on what you’ve learned from the text and the FRB site.  Some questions you might consider are:  do most home equity lenders choose line of credit loans or traditional second mortgage loans? What are the current interest rates on home equity loans in your area?  What is the default rate on home equity loans in your area?  What is the most common error that borrowers make in taking a home equity loan?  What is the collection/foreclosure process the lender follows when there is a default on a home equity loan?  Summarize your interview in a memorandum and attach a copy of the written disclosures the lender makes to potential borrowers on home equity loans.

TLM 3-7 (Historical): The origins of modern day consumer credit go back to 1812 when Cowperthwaite & Sons, a New York City furniture retailer, began allowing customers to pay for their furniture in installments. The practice of selling on credit coincided with the industrial revolution and fueled the demand for farm equipment like Cyrus McCormick’s Virginia reaper and home appliances like the new Singer sewing machine. An excellent source for learning about the history of consumer credit is Financing the American Dream: A Cultural History of Consumer Credit, by Lendol Calder (Princeton, N.J.: Princeton U. Press, 1999). Credit cards are so common today that we take them for granted. But they really haven’t been around that long and the history of their development and use is interesting. Research the history of consumer credit including credit card use and prepare a memorandum summarizing that history, the reasons why credit cards have become so popular, the various kinds of cards available today and the variations in the terms of credit available. Include your thoughts concerning what the popularity of credit cards and easy consumer credit say about our culture and values. 

TLM 3-8: Read Marquette National Bank of Minneapolis v. First of Omaha Service Corp., 439 U.S. 239 (1978) and Smiley v. Citibank, 517 U.S. 735 (1996) cited in the text then prepare a memorandum summarizing the facts of the cases, the issues raised, the holding and the reasoning. Address these questions and others you consider relevant:  Do you agree with the court’s interpretation of the National Banking Act?  Does this decision represent good policy?  Is this an issue Congress should revisit?  Should there be a federal usury law governing all types of loans?

TLM 3-9:  Do you have one or more credit cards?  Go find the contract that governs your card(s) and see what APR’s and fees you agreed to be charged.  What does your contract say regarding the issuer’s right to adjust any or all of the APR’s or fees on your card(s).  Then go to the Federal Reserve Board’s information site on credit cards at www.federalreserve.gov/Pubs/shop/ and see how the terms of your card(s) compare to the information provided here. Is the card you have the best one for your situation?  Would a different type of card or one with different terms be better for you?  Finally, go to www.creditcards.com/ and compare the various cards and terms discussed there. 

TLM 3-10:  Do payday loans concern you? Start by checking  www.paydayloaninfo.org/lstatus.cfm and the National Consumer Law Center’s summary of state payday loan laws at www.consumerlaw.org/action_agenda/payday_loans/content/NCLC_SUMMARY.pdf, then determine whether your state allows payday loan companies to operate and, if so, whether and to what extent they are regulated with regard to maximum interest rates or other service fees they can charge customers.  Visit the web sites of two nonpartisan research and policy organizations, the Center for Responsible Lending at www.responsiblelending.org/ and Americans for Fairness in Lending at www.affil.org/, and see what information or resources may be available there regarding payday loan businesses.  Are there any lawsuits pending in your state regarding the legality of payday loan operations?  Is there any legislation pending to alter the current status of those companies in your state?  Prepare a memorandum summarizing your findings.

TLM 3-11: Military personnel have historically been a prime target of pay day and car title loans. Read the article at http://www.parade.com/news/2010/07/11-red-white-and-scammed.html. Why is the military such a target for these lenders? What has been the effect of the federal government capping the permissible interest rate on loans to military personnel? State regulation can have the same effect. Arizona recently capped permissible interest on pay day loans at 36% per annum to any borrower. Read the article at http://www.huffingtonpost.com/2010/07/09/arizona-payday-lenders-le_n_641676.html. What has been the effect of Arizona’s regulation of pay day lenders?

TLM 3-12: An excellent source concerning predatory lending and its impact on consumers is Broke, USA by Gary Rivlin. Read that book and summarize the kinds of predatory lending that have been going on in this country. Based on what you know about the Credit Card Act of 2009 or the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 discussed in the text, will those new laws put an end to all the abuses Rivlin exposes?
TLM 3-13: One of the little known secrets of the payday loan/cash advance/pawn shop industry is that many of these businesses which target and cater to the most financially unsophisticated and vulnerable members of society are actually owned and operated by banks, including some of the largest bank systems in America. Do you find it ironic that a person who is turned down for a traditional loan at a bank due to poor credit history or spotty employment will be welcomed down the street as a customer at a cash advance business owned by the same bank that turned him down for the traditional loan and charged an interest rate that is a multiple of the rate on the traditional loan?  And it is not just national banks which have gotten into the payday loan business; many local and regional banks have as well. Research some of the large national banks as well as some of your local and regional banks using online services such as Google Finance (http://finance.google.com/) or Reuters (www.reuters.com/finance/) to find out if they own a payday loan, cash advance or pawn shop business targeting marginal lenders. See if you can determine how much gross profit banks owning payday loan businesses make from those operations and what percentage of the bank’s total annual profits that represents. Summarize your findings in a memorandum.

TLM 3-14:  Determine whether your state has legislation, regulations or court rulings regarding credit reporting agencies, the contents of credit reports, or obtain or using such reports that supplements the federal legislation discussed in the text. Prepare a memorandum summarizing the state law that you find and analyze how it supplements the federal rules.
TLM 3-15:  Go to PBS’s excellent Front Line site at http://www.pbs.org/wgbh/pages/frontline/shows/credit/more/scores.html. 

www.equifax.com/.  Read the articles under credit scores.  Prepare a memorandum detailing a) the name of the company that devised the mathematical model now commonly used to calculate credit scores; b) the potential range of consumer credit scores; and c) the range in which most credit scores fall.
TLM 3-16:  Many banks and other financial institutions that issue debit cards allow the owner of the card to charge more using the debit card than the owner has on account.  The bank honors the debit charge overdraft by effectively loaning the card owner enough money to cover the overdraft then charges the card owner a significant fee (e.g. $30-40) for having done so, and charges interest for the amount of the loan and imposes more fees if the amount loaned isn’t repaid to the bank within so many days (e.g. 15 days). This highly controversial practice is lucrative for the banks of course, but can cause financial havoc for the debit card owner. Imagine using your debit card to unknowingly overdraw your checking account by $1 and then having to pay a $30 fee to your bank for covering the $1 overdraft.  Shouldn’t the bank have to warn you that you are creating an overdraft by using the card in that transaction and let you elect whether to continue with the transaction (thus knowingly incurring the fee) or not (thus avoiding the overdraft and the fee)? Some states are beginning to enact regulation to get control of this highly questionable lending practice.  Determine whether your state’s legislature has enacted such regulation or is considering doing so. Prepare a memorandum summarizing any current or proposed regulation of this practice in your state. Also visit the web site of the Center for Responsible Lending, a nonpartisan research and policy organization, at www.responsiblelending.org/ and the web site of the American Bankers Association, an industry trade group, at www.aba.com/default.htm for information and resources regarding this overdraft lending practice and make your own determination as to whether it is abusive or legitimate. 

TLM 3-17:  Obtain the documentary film: Maxed Out: Hard Times, Easy Credit and the Era of Predatory Lenders (2007) available in DVD and watch as a class. Take notes. At the conclusion of the film share observations regarding 1) points made in the documentary that you were not previously aware of; 2) points made in the documentary that you agree or disagree with; 3) points made in the documentary that you think were fair or unfair; 4) points made in the documentary that you believe call for legislative reform of the lending industry; and 5) how those reforms might be brought about. The documentary is based on the book, Maxed Out: Hard Times in the Age of Easy Credit, by James D. Scurlock (New York: Scribner, 2006). 

TLM 3-18:  Efforts of reform-minded states to reign in predatory lending were dealt a significant setback by the Supreme Court in Watters v. Wachovia Bank, 127 S. Ct. 1559 (2007). Watters held state legislation prohibiting predatory loans by nationally chartered banks and their subsidiaries was pre-empted by the much more lenient regulations promulgated by the Office of the Comptroller of the Currency (OCC).  Read the Watters decision and prepare a memorandum summarizing. Be sure to address: a) the state regulations at issue; b) how those state regulations were tougher on predatory lenders than the OCC regulations; c) the reasoning of the majority; d) the reasoning of the dissenters; and e) what kinds of lenders are not covered by the ruling in Watters and thus remain subject to state predatory lending regulation?

TLM 3-19:  Another offshoot of the 2008-2009 credit crisis is the rising number of credit card defaults and the tightening of credit being by credit card companies. A number of credit card issuers are reducing the credit limits of card holders, sometimes to the current balance owed. Banks appear to be hoarding cash out of concern about future losses and lending less and less to borrowers in general. This credit tightening also reflects growing fears of looming massive credit card defaults mirroring the ongoing mortgage default crisis. Start by reading the Washington Post article at www.washingtonpost.com/wp-dyn/content/article/2008/10/15/AR2008101503233_pf.html and the UPI Business News article at http://www.upi.com/Business_News/2008/10/16/Credit_card_defaults_rising_banks_say/UPI-33571224166895/.  If possible, interview one or two officers at local banks that issue credit cards regarding whether a) they are seeing increasing defaults in credit card payments or increases in credit card carryover balances; b) whether they are reducing credit limits on credit card holders or becoming more selective in issuing credit cards; and c) their reasons for taking these credit tightening actions. Summarize your findings in a memorandum.

TLM 3-20:  (Historical):  The modern letter of credit originated in Florence, Italy during the Renaissance, though its roots as a commercial device may actually go back to ancient Egypt. Research the history of this now standard vehicle of lending in both consumer and business transactions. A good place to start is the article found at http://infodagang2u.blogspot.com/2007/11/history-of-letter-of-credit.html.  Prepare a memorandum summarizing the history of the letter of credit. Include in your memorandum an explanation of how letters of credit works in both domestic and international business dealings. A good starting point to understand the workings of the modern letter of credit is www.answers.com/topic/letter-of-credit but you can locate many more sources.
TLM 3-21: It is very common for potential employers to perform a credit check on job applicants. According to one study, 43% of potential employers did so in 2008, up from 36% in 2004. Is it right for a well-qualified person in need of a job to be eliminated from consideration solely because of a poor credit history? Is this a modern form of the old debtor’s prison? Is this issue a greater concern in a time of economic stress and high unemployment? Should we have more controls on the circumstances under which an employer can check a worker’s credit history? Should we have more controls over the use that an inquiring employer can make of that information?  Some states are beginning to look at such regulations and the federal government may not be far behind. Start with the article at www.usatoday.com/money/perfi/credit/2009-02-12-creditchecks_N.htm?csp=  to see which five states have begun looking at this issue and the attitude being expressed by federal regulators. Then see if your own state is considering any legislation or regulations on this issue. See if any consumer advocate group in your area is addressing this issue. See if you can arrange to have someone from an advocacy group or a legislator’s staff make a presentation to your class on this issue. Consider having a representative from the Better Business Bureau or from the Human Resources office of a large employer in your area present a response.  

TLM 3-22: Closely related to the subject of TLM 3-21, are you aware that many auto insurance companies use an applicant’s credit history as a factor is setting or adjusting premiums to be charged? See if your insurance company does so. Does that seem logical? Does it seem fair?  Does it seem like a reliable factor? If a policy holder doesn’t pay the premium charged, whatever it is, doesn’t the contract give the insurance company adequate protection in the right to cancel the policy? If your insurance company doesn’t use credit history as a factor, it may be because state law prohibits it by statute or regulation. Do some research to see if your state has such regulation. If not, see if any proposed regulation is pending or discuss the matter with the office of a state legislator. 

TLM 3-23:  As a result of mergers and consolidation among companies issuing credit cards, the top seven card companies now carry about 80% of all outstanding credit card debt. The big lucky are: Citigroup, Inc., Capital One Financial Corp., Bank of America Corp., Discover Financial Services LLC, JP Morgan Chase & Co., American Express Co., and HSBC Holdings. But are they lucky after all? Many believe that credit card defaults by both consumers and struggling businesses will be the next great financial shock to our financial system. Read the article at www.forbes.com/2008/12/15/credit-cards-fed-biz-wall-cx_lm_1215creditcards.html. Do you now or have you ever had a credit card from one of the Big Seven? What is the correlation between an ailing economy, high unemployment and credit card defaults? How might increasing defaults on credit card obligations add to the current economic crisis? 
TLM 3-24:  See the Secret History of the Credit Card as presented on PBS’s Frontline at www.pbs.org/wgbh/pages/frontline/shows/credit/etc/synopsis.html and updated by www.pbs.org/wgbh/pages/frontline/shows/credit/etc/update.html and www.nytimes.com/2008/03/15/business/15nocera.html?_r=1.
TLM 3-25: Why is it that the worst forms of telemarketing frauds and predatory lending scams seem to originate in America’s sunbelt from California to Florida? Don’t believe it? Read the article at www.creators.com/opinion/froma-harrop.html?columnsName=fha and follow up on sources mentioned there. What are some of the theories as to why warm-weather clines seem to attract these crooks? Do you agree or disagree? Have your own theory?

TLM 3-26:  Virginia’s Payday Loan Reform Act took effect on January 1, 2009. The bill caps interest rates lenders may charge at 36% per annum. Lenders must give borrowers two pay periods to repay a loan, an improvement over the former seven-day minimum loan. The Virginia law adds a database to track and enforce limits on lending. Lenders are limited to making one loan at a time to borrowers who must wait one day after repaying a loan to take out another. Borrowers who take out at least five loans in a six-month period must either wait 45 days before getting another loan OR extend the payment term on the fifth loan to two months or more. Anyone taking a two month extension option has to wait another two months before getting a new loan. An extended payment plan is available once a year, followed by a three month cooling off period. Lenders that falsely threaten criminal prosecution for failure to make good on the check used to get the loan will be fined three times the cost of the loan. Virginia lenders will be subject to the federal Fair Debt Collection Practices Act protections as a matter of state law. Has your state enacted payday loan reform or is it considering doing so? How does any reform bill enacted or being considered in your state compare to Virginia’s? The Consumer Federation of America (www.consumerfed.org/) does a good job of tracking reform action around the country.

TLM 3-27: While many states are belatedly awakening to the dangers that payday loan and title loan arrangements present to low income, unsophisticated consumers, there are a number of other arguably unfair charges that they face from other financial entities like banks and credit card companies. Bounced check fees and late payment fees, when calculated like interest, can run as high as 2,700% per annum. Should that be allowed? A study done for the Annie E. Casey Foundation (www.aecf.org/) found that, nationwide, 18% of bank profits ($60 billion in 2003) came from insufficient funds fees. Does your state regulate bank charges to its customers like insufficient funds fees?  The Annie E. Casey Foundation sponsors all kinds of reform initiatives in communities across the country. Check its site at www.aecf.org/CaseyPlaces.aspx to see if it has any consumer finance reform activities ongoing in your state.

TLM 3-28:  Lenders of all kinds are feeling the credit crunch. Read the article at www.washingtonpost.com/wp-dyn/content/article/2009/03/14/AR2009031400969.html
re churches and other houses of worship going into delinquency and even foreclosure after borrowing heavily for expansion during the boom years of easy credit.  Others are being forced to cancel or delay ongoing construction projects as funds dry up. What are the causes of this? See if you can identify any religious groups in your community facing these problems.

TLM 3-29:  The Great Recession is proving a boon to an old way of doing business: bartering. Read the article at www.usnews.com/blogs/risky-business/2009/03/04/u-exchange-and-other-bartering-sites-benefit-from-the-recession.html then check out U-Exchange (www.u-exchange.com/) and Tradebank (www.tradebank.com/) sites. Tempted? Reuse centers are also doing a big business in the recession. Read the article at www.knoxnews.com/news/2009/mar/15/reuse-centers-refuse-no-refuse/ then check out www.redo.org/SearchRedo.aspx and see if you can locate a RC near you. Who uses reuse centers? What is the primary motivation in operating one?
TLM 3-30: How exactly do credit reporting agencies calculate that all-important credit rating score discussed in Chapter Three of the text? Go to http://www.knoxnews.com/news/2009/jun/08/the-fico-five-what-factors-into-you-credit-score/ and read the article there. What are the “FICO Five”? Think of particular circumstances that might hurt or help a consumer in each of the five categories mentioned. Prepare a memorandum summarizing the factors and the circumstances that might hurt or help in each.

TLM 3-31: Speaking of credit scores, apparently those who have high scores are having a much easier time than those who don’t obtaining credit on favorable terms even during the worst financial downturn since the Great Depression. Read “The New 700 Club” at http://www.newsweek.com/id/195455. Who are the folks in the “700 Club” and what does a debtor have to do to get in it? Visit the MyFico chat forum at http://www.newsweek.com//frameset.aspx/?url=http%3A%2F%2Fwww.myfico.com%2F and see what kinds of issues the chatters are addressing. Visit Credit Karma at http://www.newsweek.com//frameset.aspx/?url=http%3A%2F%2Fwww.creditkarma.com%2F see what you can learn about your own current credit score.
TLM 3-32: Will massive consumer and business credit card defaults be the next wave in the flood of bad economic news we’ve had in the last couple of years? Go to  http://hosted.ap.org/dynamic/stories/U/US_CREDIT_CARDS_DELIQUENCIES?SITE=TNKNN&SECTION=BUSINESS&TEMPLATE=DEFAULT and read the article posted there. What was is the increase in credit card defaults in the first quarter of 2009? See if you can find information on the trend line for such defaults since that time period. 

TLM 3-33: Under the FCRA consumers can obtain a free credit report from one of the three large credit reporting companies as indicated in the text. Those three companies have created a web site, www.annualcreditreport.com where the free report can be obtained. But the free report mandated by FCRA will not include the all-important FICA score. That costs about $7. But the free credit report will get list of all accounts, type of account they are, credit limits of each account, balance history, status, etc. If there is an error in the consumer’s report they can contact the creditor in question. Once corrected, the creditor has 30 days to notify the credit bureaus. If that isn’t done, the consumer can submit the corrected data to the credit bureaus herself or she can write credit bureaus directly and ask for proof of accuracy of the report. The credit bureau must provide proof within 30 days or remove the disputed account from the consumer’s report. If you haven’t accessed your free credit report in the past year, now may be a good time.

TLM 3-34: More credit card reform may be on the way, this time for merchants who accept credit card charges rather than for consumers. Read the AP article at http://www.boston.com/business/articles/2009/07/10/7_eleven_rallying_customers_against_credit_card_fees/?rss_id=Boston+Globe+--+Business then answer the following questions: 1) Why do small merchants feel that credit card companies have been squeezing them? 2) What is the average dollar amount of a purchase at a 7-eleven store? 3) What was the total amount of interchange fees collected by credit card companies from merchants in 2008 and what percentage increase has there been in those fees for 7-Eleven stores in the last five years? 4) What is the response of the credit card companies to the merchants’ call for reform?

TLM 3-35: There is a theory that credit card use causes income to flow from the poor who do not use cards to the wealthy. Read the article at http://www.huffingtonpost.com/2010/07/28/credit-cards-transfer-mon_n_660768.html. How does credit card use arguably drive up the cost of merchandise? How does that work to the disadvantage of non-card using poor?

TLM 3-36: There are now credit score simulators available online to assist in fixing/improving a credit score. Read the article, Help Fixing Credit Score, by Jonnelle Marte of the Wall Street Journal at http://online.wsj.com/article/SB124976758485217071.html then answer the following questions: 1) How does CreditKarma.com’s credit score simulator work? 2) How does it differ from the credit score estimators at Credit.com and myFICO.com? Try one, two or all three of these services for yourself and, without telling anyone your actual or estimated credit score, decide whether any or all are truly helpful.

TLM 3-37:  Absurdly high overdraft charges aren’t the sole province of banks. Read the article at http://www.usatoday.com/money/perfi/credit/2009-08-03-overdraft-fees-credit-unions_N.htm. How widespread is the “courtesy overdraft” in the credit union industry? What’s the justification given by the industry? Why do those with less wind up paying more? Do you agree that customers should have to expressly consent to an overdraft before it is allowed and a fee charged? Should the government implement this requirement by statute or regulation?

TLM 3-38: An interesting revolt among credit card customers is occurring in our society. Watch the YouTube posting at http://www.youtube.com/watch?v=jGC1mCS4OVo&eurl=http%3A%2F%2Fwww%2Ehuffingtonpost%2Ecom%2F2009%2F09%2F14%2Fdebtors%2Drevolt%2Dwoman%2Drefu%5Fn%5F285394%2Ehtml&feature=player_embedded and read the article at http://www.huffingtonpost.com/2009/09/14/debtors-revolt-woman-refu_n_285394.html. What is the basis for these customers’ outrage? Is the outrage justified in your opinion? Are the actions of these folks likely to bring about real change in industry practice and custom or in regulation of the credit card industry? Has your state initiated any new credit card regulation in the past year or so?  Do some quick research and see what you can find out on that question. 

TLM 3-39: Did you know that millions of Americans do not use a bank account of any kind? Read the articles regarding the “unbanked” at http://www.boston.com/business/personalfinance/articles/2009/12/06/fdic_looks_to_help_those_who_shy_away_from_the_banking_system/ and http://www.washingtonpost.com/wp-dyn/content/article/2009/12/02/AR2009120201016.html?hpid=topnews. Why are these people at special risk of predatory lenders? What is the FDIC planning to do to assist these people and wean them away from pay day loan companies? 
TLM 3-40: Prior to the effective date of the Credit Card Act of 2009 discussed in the text, card issuers raised rates. Read the article at  http://dodd.senate.gov/?q=node/5333. What was Senator Dodd’s proposal to stop this shameful gouging? Why didn’t it succeed?  How high can those interest rates get? How about 79.9% APR!  Read the article at http://www.huffingtonpost.com/2009/12/17/799-percent-interest-cred_n_396191.html
What is the APR on your credit card(s)? Has the rate increased in the past year?

TLM 3-41: Another sign of the end of the world as we know it? Blippy (http://blippy.com/) is a new online social networking site where you can authorize your credit card purchases to be posted online (every posting to be called a “Blip”) for your friends to see as in, “Purchased coffee for $4.50 at Starbucks.” Read the article at http://www.nytimes.com/2009/12/17/business/smallbusiness/17blippy.html?_r=2&8dpc. How is Blippy going to work? How is Blippy similar to but different from Twitter? What is the perceived social networking value in allowing such a public posting of your financial activity? Would you consider participating in Blippy?
TLM 3-42: Here’s a good article re how car title loans work: http://www.cnn.com/2008/LIVING/wayoflife/10/08/aa.car.title.loans/index.html. And here’s a good article on how pawn shop loans work: http://hubpages.com/hub/Pawnshop-Loans.  Read those articles and be prepared to summarize. Do you see why the potential for predatory lending is present in these kinds of loans?

TLM 3-43: Here are two good articles on the pros and cons for rent-to-own real estate contracts: http://realestate.msn.com/article.aspx?cp-documentid=17761848 and

http://www.atlantalegalaid.org/homebuy.htm. Read both and be prepared to summarize the good, the bad and the ugly concerning such arrangements. 

TLM 3-44:  How is the FICO score calculated by various credit reporting agencies? What are the different kinds of credit score models? What are some current criticisms of credit score calculation and use? Start with the article at http://en.wikipedia.org/wiki/FICO_score#FICO_score_and_others then see if you can find other sources to answer these questions.

TLM 3-45: Despite passage of the Credit Card Act of 2009 as discussed in the text, credit card issuers are finding new ways to stick it to consumers who use and merchants who accept their cards. Read the articles at http://online.wsj.com/article/SB10001424052748704895004575395823497473064.html?mod=WSJ_hpp_MIDDLENexttoWhatsNewsForth  and http://finance.yahoo.com/banking-budgeting/article/110213/the-new-credit-card-tricks?mod=oneclick then summarize the new tricks the issuers are playing. Are these new charges and fees fair? Should there be additional regulation imposed on the issuers?
TLM 3-46: Three good articles on credit counseling agencies can be found at www.ftc.gov/bcp/conline/pubs/alerts/bankrupt.shtm and http://www.ftc.gov/os/2009/07/R411001tsrnprm.pdf and http://www.nytimes.com/2010/06/19/business/economy/19debt.html?hp. Read them all. What good purposes do CCAs serve? What kind of abuses do many of them engage in? What precautions should consumers take before selecting a CCA to use?

TLM 3-47: L2C (Link2Credit) is a credit bureau that develops credit scores on consumers with little or no traditional credit. Go to the L2C site at http://www.l2cinc.com/new_site/index.php and read about it. What kind of data does L2C gather on “underbanked” or “thin file” consumers to determine a credit score for them? What is First Score Direct? What is an Invitation to Apply campaign?  Check with a local bank or financial services company to see if they utilize the services of L2C or another nontraditional credit bureau in an effort to market loans to these consumers.

TLM 3-48: It can be tough to land a job when you have a poor credit rating, but it can be done. Read the article at How to land a job with bad credit: http://hotjobs.yahoo.com/career-articles-4_tips_for_getting_a_job_with_bad_credit-1114. What suggestions are made there for landing a job with poor credit? Do these suggestions seem plausible to you?

TLM 3-49: Read the Federal Reserve’s announcement of its new rules on overdraft fees for ATM withdrawals and debit cards at http://www.federalreserve.gov/consumerinfo/wyntk_overdraft.htm and the articles at http://abcnews.go.com/Business/fed-announces-rules-overdraft-fees/story?id=9064474 and http://www.kansascity.com/2010/06/01/1986090/starwatch-consumer-fine-tuning.html#ixzz0pzJeBxPj. Are these rules sufficient to adequately advise consumers of the risks of having or not having overdraft protection? If you use a debit card or make ATM withdrawals you should have received a notice from your bank regarding the new rules. Locate that notice if you can and read it. Is the notice clear as to your rights and the consequences of making a particular choice? Does the notice seem to encourage choosing overdraft protection?

TLM 3-50: Here’s some good news: consumers are slashing their credit card debt. Read about it at Consumers slashing credit card debt: http://www.creditcards.com/credit-card-news/federal-reserve-g19-consumer-credit-december-09-1276.php. As of late 2010, Americans owe more on student debt than credit card debt. Read the article at http://www.washingtonmonthly.com/college_guide/blog/student_loan_debt_surpasses_cr_1.php.  Why is the reduction in credit card debt good news? Here’s some bad news: some homeowners are reducing their credit card debt at the expense of paying their home mortgage. Read about it at http://finance.yahoo.com/news/Forget-the-Mortgage-Im-Paying-usnews-816222158.html?x=0&.v=2. Why would a homeowner do that?

TLM 3-51: A chastity belt for credit card users? Read the article at http://www.nytimes.com/2010/08/14/your-money/credit-and-debit-cards/14money.html?nl=your-money&emc=your-moneyema1. What is the “chastity belt” being discussed and how does it work? Sound like a good idea to you?

TLM 3-52: Unfortunately, the Credit Card Act of 2009 has not stopped credit card companies from with looking for ways to get around those regulations. Read the article at http://online.wsj.com/article/SB10001424052748704913704575454003924920386.html?mod=WSJ_hps_sections_personalfinance. What is the “professional card” discussed in the article? Why are companies marketing the professional card to consumers all of a sudden? What questionable practices are now banned by the Credit Card Act but still legal for the professional card? See if the new Consumer Financial Protection Bureau, created by the Financial Reform Act of 2010 has adopted or proposed adopting regulations that would affect this practice. See if your state has statutes or regulations to protect consumers from these practices.

TLM 3-53: More fallout from the Great Recession. It appears the financial crisis is resulting in fewer divorces and less infidelity. Read the article at  http://blogs.wsj.com/economics/2010/08/31/amid-downturn-divorce-and-infidelity-decrease/. What’s the cause and effect at work here? There may be an impact as well being felt on America’s dating habits. Read the articles at http://www.nytimes.com/2010/09/04/your-money/04money.html?pagewanted=2&_r=1&nl=your-money&emc=your-moneyema2 and http://www.nytimes.com/2010/09/29/us/29marriage.html?_r=1&hpw. Would you bring or ask for a financial statement in connection with a dating relationship? Do you know a friend or relative who is delaying marriage due to financial concerns? And it is certainly having an impact on young people looking for that first job—more of them are still at home with mom and dad: http://www.huffingtonpost.com/2010/12/10/number-of-adult-americans-living-with-their-parents_n_795185.html. Do you know a friend or relative in this situation?
TLM 3-54: President Obama has named Harvard law professor Elizabeth Warren to be the first head of the Consumer Financial Protection Bureau created in the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (see her Harvard bio at http://www.law.harvard.edu/faculty/directory/index.html?id=82). Warren in turn has tapped Ohio Attorney General Richard Cordray to head the enforcement division of CFPB (see http://www.reuters.com/article/idUSTRE6BE3YE20101215). Do some research on these two individuals. Why are they both considered strong consumer protection advocates? Why are they opposed by those who favor little or no regulation of business? Which side of that debate do you come down on?    

TLM 3-54: The new Consumer Financial Protection Bureau will assume responsibility for the enforcement of numerous federal consumer-financial protection laws effective July 21, 2011, including those related to the extension of credit, credit and debit cards, and mortgage disclosure. Read the Newsweek interview with CFPB head Elizabeth Warren at http://www.newsweek.com/2010/12/22/elizabeth-warren-on-cleaning-up-credit-markets.html. What kinds of consumer protection concerns does she express in that article? If you are reading this later than July, 2011, see if you can locate any new regulations CFPB has proposed.
TLM 3-55: In December 2010, the Federal Reserve proposed a new rule placing a cap on “swipe fees” that credit card issuers can impose on merchants who accept their cards from customers. The proposed rule comes on the heels of an antitrust lawsuit filed against the major card issuers by the U.S. Department of Justice and the attorneys general of a number of states (see http://www.washingtonpost.com/wp-dyn/content/article/2010/10/04/AR2010100407062.html). What is a swipe fee? How do they prevent merchants from offering discounts to customers?  How much profit have card companies been enjoying from swipe fees? See the Fed’s announcement regarding the proposed rule at http://www.federalreserve.gov/newsevents/press/bcreg/20101216a.htm and the article at http://latimesblogs.latimes.com/money_co/2010/12/fed-debit-card-swipe-fees-proposal-retailers-visa-mastercard.html. Some merchants are saying the proposed rule will not cut swipe fees enough (see http://www.cutimes.com/News/2010/12/Pages/Merchants-Say-Fed-Didnt-Cut-Swipe-Fees-Enough.aspx).  The comment period for the proposed rule runs through Feb. 22, 2011 and the new rule is scheduled to take effect in July 21, 2011.  If the rule has not become final as of the time you read this, check the current status of it. Have the proposed caps been changed since the proposed rule was first issued? If it has become final, summarize the restrictions on swipe fees.

TLM 3-56: Notwithstanding the various new consumer-friendly restrictions being placed on credit card companies, those companies are done licking their wounds and now busy planning new features to raise revenue. Read the article at http://www.nytimes.com/2010/12/18/your-money/18money.html?_r=1&nl=your-money&emc=your-moneyema1. What kind of new features might card holders see coming? Should further regulation modify or ban these new features?   How about a credit cards with no dollar limits! Sound like Nirvana? Maybe not. Read the article at http://bucks.blogs.nytimes.com/2010/12/01/be-wary-of-credit-cards-with-no-spending-limits/. What are the pros and cons of such a card?

For Chapter Four:

TLM 4-1:  What does it mean in your state that a creditor must prove a default by the principal debtor before it is able to collect from the guarantor under a guaranty?  Is it enough that the creditor sent the principal debtor a demand letter and the debtor did not pay, or must the creditor actually sue the principal debtor (see Chapters Eight and Nine), obtain a judgment and attempt post-judgment collection (see Chapters Ten and Eleven) before pursuing the guarantor?  Does it matter if the principal debtor cannot be found or is insolvent or files for bankruptcy relief?  States differ on their requirements.  Research the law of your state on this issue and prepare a memorandum summarizing your findings. Also research the issue of whether your state distinguishes between an accommodation surety and a compensated surety for purposes of the material change rule.
TLM 4-2:  Research the recording statute followed in your state and case law decided under it.  Does your state statute mandate a race notice, notice or race procedure for establishing priority of title to and secured position in real property?  How have the courts interpreted it?  Prepare a memorandum summarizing the law of your state focusing on the law as it pertains to the priority of mortgage claims.

TLM 4-3:  What foreclosure procedure is mandated or allowed in your state?  Does it mandate judicial foreclosure? Does it allow power of sale transfers and foreclosures?  If your state allows power of sale transfers and foreclosures, is a judicial foreclosure available as an option. Prepare a memorandum summarizing the law of your state and the procedure to be followed for foreclosure there. 

TLM 4-4:  Interview an attorney or bank officer who is regularly involved in foreclosures. Prepare your questions based on the material in this chapter. Topics you might include are the role of a paralegal in the foreclosure process, forms used to comply with the various requirements, frequency with which the right of redemption is exercised, pre-foreclosure efforts of the secured creditor to work with the debtor, biggest challenges of foreclosure work, etc. 

TLM 4-5:  A current controversy in our society concerns sub-prime mortgages and the high default rate on those mortgages. Sub-prime lending refers to the extension of credit to high risk borrowers.  These are borrowers have been historically excluded from the conventional or prime loan market due to poor credit histories or spotty job records. The sub-prime market often represents their best or only opportunity to purchase a house or obtain a home equity loan.  But sub-prime lenders typically charge higher interest rates and fees than the conventional market and justify it on the basis of the increased risk they are taking to make the loan. Critics of sub-prime lending argue that the interest and fees are set higher than the risk justifies and these loans are in fact a type of abusive lending practice. Sub-prime borrowers typically have a higher rate of default. Research the sub-prime lending crisis. Are any bills currently pending in Congress or your state legislature to impose stricter regulations on the lending industry regarding sub-prime lending?

TLM 4-6:  Another aspect of the current foreclosure crisis is that many lenders have sold home purchasers or homeowners seeking to refinance their homes or to borrow against their home’s equity on volatile variable rate loans. The interest rate on such a loan is low and manageable at the beginning of the loan period but later jumps so substantially that the borrower cannot handle the higher payments and defaults.  Some borrowers choosing variable rate loans understood the risk but many did not. Some states have passed remedial legislation requiring more complete and disclosure to potential borrowers regarding the risk associated with variable rate loans. Research this topic and determine a) whether and to what extent the rate of home foreclosures in your state has increased since 2007; b) whether your state has passed or is considering legislation aimed at variable rate loans. Prepare a memorandum summarizing what you find.

TLM 4-7:  One phenomenon that has arisen in connection with the mortgage foreclosure crisis of the early 21st century is what is sometimes referred to as ‘buyer’s revenge.’ A surprising number of owners whose homes are foreclosed on have trashed and vandalized the home before vacating as a means of striking back at the foreclosing bank. Needless to say, this is a development the lending industry does not want publicized. One solution some lender’s have resorted to, called ‘cash for keys,’ is to offer the defaulting homeowner a lump sum cash payment in exchange for the homeowner’s agreement to vacate quickly and to leave the property, ‘broom clean,’ a euphemism for untrashed. Read the Wall Street Journal article from March 28, 2008 regarding this development accessible at 

http://online.wsj.com/article/SB120665586676569881.html?mod=hpp_us_pageone then speak with someone in the lending industry in your state to determine a) how common an occurrence this is; b) why criminal prosecutions of homeowners trashing their homes are rare; and c) the going rate in a ‘cash for keys’ arrangement. Prepare a memorandum summarizing your findings. 

TLM 4-8:  In the midst of the great mortgage foreclosure crisis have been numerous demands for Congress to take action to assist the millions of additional homeowners struggling to avoid foreclosure. One organization, People Improving Communities through Organizing (PICO), is an affiliation of more than one thousand local religious groups. This faith-based organization lobbies state governments and the federal government for legislation modifying existing distressed mortgages in a way designed to allow the homeowner to retain her home. Visit two websites for more information about the PICO campaign: www.piconetwork.org and www.ccisco.org and prepare a memorandum summarizing the proposals of PICO and the work done by this private organization. Address whether you agree or disagree with the proposals made by PICO and why.  Address the fairness of PICO’s proposals to both the mortgagors and mortgagees.  If individual mortgages are modified by lowering the interest rate, reducing the balance owed or extending the payment schedule, what impact might that have on the security instruments into which such mortgages have been bundled and sold to investors?

TLM 4-9: What exactly was the role played by Fannie Mae (Federal National Mortgage Association) and Freddie Mac (Federal Home Loan Mortgage Corporation) in the mortgage crisis? Start with the article at http://www.nytimes.com/2010/08/08/business/08gret.html?_r=1 then expand your research until you understand the historical role of these two quasi-public corporations in assuring the stability of the mortgage market and how they failed us in connection with the sub-prime lending crisis. 

TLM 4-10:  What has happened to Freddie Mac and Fannie Mae since the mortgage crisis broke?  In September 2008 the federal government assumed control of those companies to prevent their imminent failure.  Specifically, the two corporations were placed in conservatorship under the Federal Housing Finance Agency (FHFA). At the time of their take over, Freddie Mac and Fannie Mae owned or guaranteed approximately one-half of the outstanding home mortgages in the United States having a value of about $6 trillion. Start by reading the Washington Post article on the take over at http://www.washingtonpost.com/wp-dyn/content/article/2008/09/06/AR2008090602540.html?hpid=topnews and the statement of the director of FHFA announcing the takeover at www.ofheo.gov/newsroom.aspx?ID=456&q1=0&q2=0. Prepare a memorandum summarizing how the fall of Freddie Mac and Fannie Mae came about. Address the role that corrupt/incompetent management of these corporations played in the problems. Address the role that subprime lending played. 

TLM 4-11:  The foreclosure crisis is not just about numbers or general impact on the economy. It is the tragic impact on people.  Locate and read the article at www.usatoday.com/news/nation/2008-10-21-homeless_N.htm regarding the increased number of families with children being left homeless. Here’s an article concerning people cutting back on medications out of concern for financial: www.nytimes.com/2008/10/22/business/22drug.html?_r=1&th&emc=th&oref=slogin. For a general article discussing how the crisis is triggering an increase in health problems, suicide, divorce, and crime, read http://loanworkout.org/?s=suicide. See if you can arrange an interview with persons in your community likely to be aware of the impact of the crisis on people in your community: a social worker, a hospital administrator, a psychologist or other family counselor, a religious counselor, the U.S. Trustee or Standing Chapter 13 Trustee in your district, a family court judge or family dispute mediator. Prepare a memorandum summarizing your findings. 
TLM 4-12: So what in the world is a credit default swap, a credit debt obligation, or collateralized mortgages, and what role did they play in the economic turmoil of these last years of the first decade of our new century? How did credit go from being so easy to come by [according to the National Association of Realtors, in 2007, 45% of first-time home-buyers put NO money down on the purchase and median first-time buyer financed 98% of the price] to being hard for both businesses and consumers to obtain? Why were so many Americans able to buy houses priced five to ten times higher than their annual incomes? Time Magazine online has a good primer on the subject at www.time.com/time/business/article/0,8599,1723152,00.html as does National Public Radio at www.npr.org/templates/story/story.php?storyId=96395271. Prepare a memorandum summarizing what you learn about these issues. Be sure to describe how our financial house of cards collapsed. Address the role that regulation by the government or the lack thereof played in the crisis. 

TLM 4-13:  One of Congress’ earliest efforts to deal with the credit crisis was the Emergency Economic Stabilization Act of 2008 (sometimes informally called the $700 billion bailout for Wall Street), signed into law by President George W. Bush in October 2008. You can read the text of the legislation at http://thomas.loc.gov/cgi-bin/query/z?c110:H.R.1424.enr:. Research the statute then prepare a memorandum summarizing what the legislation was intended to accomplish. Be sure to address the position of the proponents and opponents of the bill and why the bill matters to folks on Main Street as well as those on Wall Street. And discuss whether the implementation of the bill appears to have succeeded as intended as of the time you are writing. Wikipedia has a good summary of the bill and the circumstances leading to its passage at http://en.wikipedia.org/wiki/Emergency_Economic_Stabilization_Act_of_2008.  And here’s an article critical of its implementation a little more than a month after passage: www.usnews.com/usnews/politics/bulletin/bulletin_081113.htm.

TLM 4-14:  Are we going to see state or federal criminal prosecutions of persons involved in sub-prime lending mess and subsequent home foreclosure crisis, credit crunch and massive government bailouts? Could be. Certainly a number of borrowers have primarily themselves to blame for taking on a mortgage they were unlikely to be able to handle or for foolishly gambling on being able to “flip” a property for a quick return in what they assumed would be an ever-escalating real estate market. But millions of other Americans were talked into new or refinanced mortgages the terms of which they did not/could not understand and those that participated in the selling might want to go ahead and retain criminal defense counsel. Read the article at 

http://legaltimes.typepad.com/blt/2009/02/feds-set-sights-on-gatekeepers-in-fraud-investigations.html regarding the governments’ targeting of “gatekeepers” involved in the peddling of what now look to be fraudulent mortgages pushed on vulnerable borrowers in order to earn a quick financing or refinancing fee before the mortgage got dumped on investors unaware that it was a ticking time bomb destined for default.  Speak with representatives of your state treasury department or the attorney general’s office regarding whether any such prosecutions have begun or are being considered in your state. How do you feel about such prosecutions? What is the value to our society of pursuing them? Are they likely to result in the recovery of lost assets? Are they worthwhile to “send a message” to other potential white collar thieves? Are they a waste of time and public resources? Reduce your findings and opinions to a written memorandum.

TLM 4-15:  What exactly is TARP? It’s the Troubled Assets Relief Program created in the Emergency Economic Stabilization Act of 2008, Public Law 110-343. To get a handle on this major piece of legislation tied directly to the sub-prime lending mess and resulting home mortgage and credit crunch crises, read the articles at http://en.wikipedia.org/wiki/TARP and http://en.wikipedia.org/wiki/Emergency_Economic_Stabilization_Act_of_2008. Then determine what financial institutions in your state have received TARP funds to date. If possible, interview a financial officer at one or more of those institutions to determine what use has been made of the received TARP funds and, specifically, whether the institution has increased its lending as a result of receiving those funds. What do you think was the primary purpose of the TARP bailout? To bolster the financial stability of critical financial institutions to enable them to begin making loans again? If that does not appear to be happening, ask the financial officer(s) you interview why not and what else needs to be done. Summarize your findings in a memorandum. And, for a little comic relief, take a look at the clever You Tube performance of Bill Zucker’s Tarp Song at www.youtube.com/watch?v=yGfQk9XXm24.

TLM 4-16:  Like to own some bank stock about now? Investigate the plunging stock prices of a variety of publicly held banks since the beginning of the home mortgage crisis and credit crunch in 2008. Compare prices from January 1, 2008 and today. Begin with some of the big boys: Citibank, Capital One, Bank of America, JP Morgan Chase, and American Express. Be sure you’re sitting down when you see the numbers. But check the prices of several banks that do business only in your state and some of your local community banks as well. Some of those may have held up much better than national banks because they did not make or purchase so many of the sub-prime loans. If possible, interview a financial officer with a state or community bank whose stock appears to have held up better than most. Ask that officer why that is the case and what changes he/she sees in the future for the domestic and world banking industry. 

TLM 4-17: Speaking of banks, did you know that approximately 400 banks have been closed by the FDIC since 2008? Read the articles at http://www.calculatorplus.com/savings/advice_failed_banks.html and http://portalseven.com/banks/Failed_Banks_Map_Since_2008.jsp. What exactly happens when a bank closes? Take a look at www.fdic.gov/bank/individual/failed/freedom.html to see the FDIC’s announcement of the closing of Freedom Bank in Bradenton, Florida, in October 2008. Research the FDIC site and the links provided there then prepare a memorandum addressing the following questions:

a. Will bank depositors lose any of their funds on deposit in checking or savings accounts?

b. Will checks drawn on accounts in the bank still be honored?

c. Is the bank going to be liquidated or sold to another institution?

d. What instructions are provided to borrowers who were making payments to the closed bank?

e. How does it appear that claims against the closed bank will be handled?

f. What priority is established for claims against the closed bank?

g. What information is provided for those holding an ownership interest in the closed bank?

Why are so many banks failing? Are any depositors in the closed banks losing money? How many banks have been closed in your state?

TLM 4-18:  Will defaults on commercial mortgages be the next meltdown in our financial system?  Read the article at http://hosted.ap.org/dynamic/stories/M/MELTDOWN_COMING_SOON?SITE=DCUSN&SECTION=SPECIAL&TEMPLATE=DEFAULT&CTIME=2008-11-27-21-14-15. What’s the source of this danger? How bad could it be? If we suffer an avalanche of commercial mortgage defaults on top of the residential mortgage crisis, what impact might that have on the already-existing credit crunch? 
TLM 4-19: On March 4, 2009 the U.S. Treasury Department announced its Home Affordable Modification Program (HAMP). HAMP has two elements. The first is a refinancing program which targeting 4 to 5 million borrowers who have a Freddie Mac or Fannie Mae mortgage executed before Jan 1, 2009 on their principal residence and a solid payment history. Those borrowers will be allowed to refinance their mortgage at today's low rates with less than the usual required 20% equity in their residence. The second element of HAMP is targeted at 3-4 million higher risk homeowners and provides for them to work with their lenders through various government agencies to temporarily (five years maximum) reduce their mortgage payments to as little as 38% of their income and, in some instances, with government assistance, to as little as 31%. Read about the program at its website at http://makinghomeaffordable.gov/. Then consider some critiques of the program at http://www.huffingtonpost.com/2010/08/04/extend-and-pretend-the-ob_n_668609.html?ir=Politics and www.nakedcapitalism.com/2009/03/treasury-mortgage-mod-program-should-we.html.  What appear to be the strengths of this program? What appear to be the risks? Do you favor or disfavor this program?  
TLM 4-20: In U.S. Bank, N.A., v. Tenn. Farmers Mutual Ins. Co., 277 S.W. 3d  381 (Tenn. 2009) the Tennessee Supreme Court decided an interesting case arising out of foreclosure on a debtor’s home. After the homeowner became delinquent on her payments, the bank began foreclosure proceedings by notifying the homeowner of its intent to foreclose on the house. No notification of the foreclosure was given to the insurance company which insured the house against certain hazards including fire loss. Before the foreclosure process was complete, the homeowner filed for bankruptcy, which stayed the foreclosure proceedings. Thereafter, the house was destroyed by fire. The insurance company refused to pay the insurance proceeds to the bank on the theory that the commencement of foreclosure proceedings constituted an increase in hazard of which the bank was required to notify the insurance company under the policy. The bank filed suit against the insurance company for breach of contract, bad faith refusal to pay an insurance claim, and violation of the Tennessee Consumer Protection Act. How do you think that issue came out?  Read the opinion at www.tba2.org/tba_files/TSC/2009/usbank_012909.pdf and see for yourself. See if your jurisdiction has had a similar issue and, if so, how it was decided.
TLM 4-21: Here’s a good site to track the number of foreclosures occurring around the country: www.foreclosure.com/. Use that site to discover the number of foreclosures that have occurred in your state in 2007 to date. How many more are pending?

TLM 4-22:  Tough financial times always brings out scam artists and the current foreclosure crisis is no exception. Read the article at http://news.yahoo.com/s/ap/20090311/ap_on_bi_ge/meltdown_foreclosure_scams_1 re various foreclosure scams going on. How do these scams work? Who falls for them? How do the scam artists prey on people’s desperation? Why do so many of them rarely go to jail? Talk with law enforcement personnel, Chamber of Commerce or Department of Consumer Protection personnel in your state or community to learn if these types of crimes are being reported and, if so, are they being prosecuted?  What state criminal laws exist in your jurisdiction that might be used in these prosecutions?

TLM 4-23: Did some lenders target African Americans for subprime loans? Were African American borrows qualified for standard loans nonetheless steered into the higher interest, higher risk subprime loans?  In March 2009 the NAACP filed lawsuits against Wells Fargo Bank and HSBC Mortgage Corp (USA) making those allegations. See the story at www.latimes.com/business/la-fi-black-housing14-2009mar14,0,1759204.story then check the status of those suits to determine the extent to which those allegations have been denied by the defendants and where discovery/trial preparation stands. Have any other such suits been filed that you know of?
TLM 4-24:  The Home Affordable Modification Program (HAMP) initiated by the Obama administration in 2009 involving lenders and mortgage servicers agreeing to mortgage modification plans in order to forestall more home foreclosures has met with resistance and delay. Read the article at http://www.nytimes.com/2009/09/04/business/economy/04wells.html?_r=3&th&emc=th. In what court did this issue arise according to the article? What was the source of the judge’s frustration with Wells Fargo Home Mortgaging Service? Did the excuse offered by Wells Fargo seem to have merit? HAMP, administered through Fannie Mae was hit by a whistleblower lawsuit in 2010. Read the article at http://www.publicintegrity.org/articles/entry/2305/. What are the allegations of wrongdoing by Fannie Mae in connection with its administration of HAMP? Determine what the current status of that case is.

TLM 4-25: More trouble for the HAMP program. Now it’s a whistleblower lawsuit against Fannie Mae which administering the program. Read about the lawsuit at http://www.publicintegrity.org/articles/entry/2305/. What is a whistleblower? What are the allegations in this lawsuit? See if you can update the status of this suit through more current articles.

TLM 4-26:  Bad financial times produce curious results. On the one hand, many low and middle income Americans who are contemplating separation or divorce have postponed those plans due to the tough times. Never in our lifetimes has it been harder to make it on your own. On the other hand, many high income Americans see the current recession as an excellent opportunity to separate or divorce due to the substantial drop in the value of assets they must divide with the spouse! Read the article at http://www.abajournal.com/weekly/high-end_divorce_lawyer_says_her_firm_is_jammed_with_clients. Contact and interview one or two divorce practitioners in your area. See if they have noted either or both of these two trends in their practice area and if they agree with the analysis contained in the article. Ask how the trends have shifted in that area since the beginning of the recession in 2008 to 2009 to today. Prepare a memorandum summarizing your findings.

TLM 4-27:  Think we’ve seen the worst of the sub-prime mortgage crisis? Think it can’t get worse?  Think again. Think “Son of Subprime.” Go to http://www.mcclatchydc.com/227/story/70321.html and read the article posted there. What exactly is an “optional adjustable-rate mortgage” and why might increased foreclosures on such mortgages be looming. Speak with loan officers in one or more lending institutions in your area and determine how popular OARM mortgages have been in your area, the rate of foreclosures seen on them in the last year, and whether or not these loan officers expect accelerated foreclosures on them.

TLM 4-28: Mortgage company mistakes may block foreclosures but may also cause consumer homeowners added problems. Read the article of Kathryn Porter, who has become a noted expert in the area of consumer mortgages, at http://www.utexas.edu/law/journals/tlr/assets/archive/v87/issue1/porter.pdf then answer the following questions: 1) What kinds of mistakes do the holders of mortgages often make? 2) How might these mistakes give the homeowner facing foreclosure a defense to stop foreclosure? 3) How common are such mistakes by mortgage holders? 4) Why are those mistakes so seldomly raised as a defense in a foreclosure action? 5) What mistakes by mortgage companies can cost homeowners extra money and other complications? 6) What should every homeowner do to make sure their mortgage is being properly administered?

TLM 4-29: In a jaw-dropping example of irony and chutzpah, some of the same people who put Americans into ridiculously risky mortgages are now marketing mortgage refinancing schemes aimed at the borrowers they disserved. Read the article at www.nytimes.com/2009/07/20/business/20modify.html?_r=2&partner=rss&emc=rss
then answer the following questions: 1) Why are people and businesses that were once involved in marketing subprime and other risky mortgages immediately suspect when they move into the mortgage modification business? 2) Why is it troubling that so many of these mortgage modification businesses demand fees up front before they have produced any results and how are they able to do that legally? 3) Why has the state of California Department of Real Estate issued cease and desist orders to so many mortgage modification companies? 4) What is the FTC lawsuit filed in April 2009 against the Federal Loan Modification Law Center alleging? 5) Why was FedMod so slow in processing paperwork for clients who retained them for mortgage modification services? See if you can determine the current status of the FTC suit against FedMod. 
TLM 4-30: It isn’t just marginal or subprime borrowers facing default on mortgages. Read the articles at http://online.wsj.com/article/SB125202003216284895.html and Wealthy now defaulting on mortgages at higher rate: http://www.nytimes.com/2010/07/09/business/economy/09rich.html?_r=1&hp. Who are “prime borrowers”? Why are they defaulting on mortgage obligations and falling behind on credit card payments at an increasing rate? Why is this a danger sign to banks?

TLM 4-31: The common practice of a lender/mortgagee assigning a mortgage and the modern practice of bundling such assigned mortgages into tradable securities is creating potential defenses to homeowners facing foreclosure or collection claims on the mortgage. What happens if the current holder of the mortgage cannot produce the promissory note that created the underlying obligation? Read the article at   http://www.nytimes.com/2009/10/25/business/economy/25gret.html?_r=1&adxnnl=1&emc=eta1&pagewanted=1&adxnnlx=1262106034-4EzFAPfr1TzhqZo/kSdppQ. Why couldn’t the mortgage holder in the PPH Mortgage case discussed there prove its interest in the property? What remedy did the bankruptcy judge in the Southern District of New York impose? What are the possible ramifications of this case on other collection/foreclosure cases involving an assigned mortgage? Check the status of the appeal of this ruling by PPH Mortgage. Note the article’s mention of the improper charges of foreclosure fees and miscalculated interest amounts. How often do you think that happens? Check with one or more attorneys in your area who defend debtors or with your local U.S. Bankruptcy Trustee to see what they think.
TLM 4-32:  One facing foreclosure may have defenses to prevent it, but what if they can’t afford a lawyer to advise them of those defenses and act for them? Read the article at http://www.usatoday.com/news/nation/2009-10-05-foreclosure-lawyer_N.htm. What’s the typical cost of hiring a lawyer to assist in defending against foreclosure? What percentage of homeowners facing foreclosure had legal representation in New York? In Connecticut? Do some research on this issue in your state: what is that percentage in your state? What would it cost in your area to secure legal representation on such a matter? What are the income and other requirements governing whether a homeowner facing foreclosure might qualify for public legal assistance in your state? Are the local or state bar organizations where you live encouraging attorneys to provide pro bono services for homeowners facing this crisis?

TLM 4-33: The Great Recession is seriously endangering what has long been considered the American Dream. Read the article at http://www.usatoday.com/printedition/news/20100802/1ahomeowners02_st.art.htm?loc=interstitialskip regarding dropping rates of homeownership. How significant is the drop? When was the last time home ownership was as low in the country? What are the prospects for improvement?

TLM-4-34: As the impact of the Great Recession lingers, particularly with stubbornly high unemployment, many Americans are using up their savings just to keep afloat. Read the article at http://www.huffingtonpost.com/2010/07/30/dwindling-retirement-savi_n_665484.html. On the other hand, the trauma of the mortgage crisis and Great Recession has apparently influenced Americans to save more and spend less. Look at the current rate of savings for Americans at http://www.bea.gov/briefrm/saving.htm. How has the savings trend changed since 2007?

TLM 4-35: Two excellent sources to learn more about the financial crisis of the first and second decades of the twenty-first century are The Big Short, by Michael Lewis and Broke, USA by Gary Rivlin. Read one and prepare a summary of things you learned that you didn’t already know about the crisis.

TLM 4-36: Like the U.S. government sells bonds to raise capital, other governments may issue annuities for the same purpose.  Read the following story about the French government honoring an annuity obligation it created, are you ready for this, back in 1738!  http://www.chicagofed.org/publications/workingpapers/wp2009_12.pdf. Use this opportunity to learn how U.S securities work. A good place to start is the Department of Treasury’s Treasury Direct page at http://www.treasurydirect.gov/indiv/products/products.htm. If the U.S. government issued a savings bond in 1801, would it still be earning interest for the holder?

TLM 4-37: Do you know what a reverse mortgage is? Read the article at
http://www.nytimes.com/2010/04/17/your-money/mortgages/17money.html?nl=your-money&emc=your-moneyema2 then explain a reverse mortgage in your own words. How does HUD regulate these? Why are they subject to abuse?

TLM 4-38: Yet another interesting result of the Great Recession: a lower birth rate in the U.S. Read the article at http://www.cbsnews.com/stories/2010/08/27/business/main6811139.shtml. Why would the recession produce a drop in the birth rate? Is this a good or bad thing for America’s economic future?

TLM 4-39:  In some states where judicial foreclosure is required or otherwise the norm, the number of foreclosures has become so high and the burden on the state courts so great that the state legislatures have created special foreclosure courts. Read about Florida’s experiment with such courts at http://www.nytimes.com/2010/09/05/business/05house.html?_r=1&hp. Is this a good idea? What are the pros and cons? See if you can find information on other states trying this experiment.

TLM 4-40: As if the foreclosure crisis weren’t already crisis enough, now we get allegations of fraud being committed by creditors in connection with the execution of necessary documents in judicial foreclosures.  Read the articles at http://www.washingtonpost.com/wp-dyn/content/article/2010/09/21/AR2010092105872.html and http://www.washingtonpost.com/wp-dyn/content/article/2010/10/01/AR2010100105392.html and http://www.knoxnews.com/news/2010/oct/17/mortgage-industry-needs-fix/?print=1.What is the paperwork problem being described? How is dishonesty or even perjury involved? Think the paper trail of a mortgage that has been transferred numerous times can’t get confusing? Check out this trail at http://www.huffingtonpost.com/2010/11/16/mortgage-security-chart_n_784274.html. Some foreclosures have been set aside or rescinded for the inadequate paperwork and homeowners have moved back in to await…reforeclosure (see the article at http://www.boston.com/realestate/news/articles/2010/11/12/legal_twist_forces_foreclosure_redos/). 

TLM 4-41: And the news gets worse for mortgagees trying to foreclose. Read the article at http://www.ourfuture.org/blog-entry/2010104112/subprime-swindle-and-foreclosure-fraud-cover.  Charging illegal fees? Breaking and entering? Booting the wrong person out of their home?  Are you surprised state attorneys general are considering criminal charges? See if you can find out what’s going on in your state with regard to these mortgage/foreclosure fraud investigations and prosecutions.
TLM 4-42: Still more problems for HAMP, the Obama administration’s Home Affordable Modification Program. The delays by lenders in approving refinancing for home owners attempting to use the program is hard to explain (see http://www.huffingtonpost.com/2010/12/20/obama-hamp-foreclosure_n_799416.html). What happens if a homeowner tries to participate in HAMP, runs into unreasonable delays, and then gets foreclosed on anyway? Read the articles at http://www.usatoday.com/money/economy/housing/2010-09-10-mortgagemods10_CV_N.htm and http://www.nytimes.com/2010/12/18/business/18mortgage.html?_r=1&hp. What excuses are lenders giving for the delays in modifying the loans of qualified defaulting lenders? Does it appear that their hearts are not really in this program? What are the theories of liability asserted in the lawsuits arising out of this mess?

TLM 4-43: Are you familiar with the Mortgage Electronic Registration System (MERS)? MERS is a non-governmental, industry created alternative to the traditional county filing/registration/recording process for mortgages. Check out its website at http://www.mersinc.org/. MERS has been heavily implicated in the foreclosure snafus referenced in TLM 4-40. But now MERS has other problems. Since many mortgagees used MERS to electronically record their mortgages but did not file/register/record them with the county where the property lies, they did not pay the recording fees that are routinely charged by the county recorders whose offices maintain those records. Now county recorders for cash-strapped counties are demanding that MERS pay those filing fees for every mortgage created and transferred by MERS. Read the article at http://www.cnbc.com/id/40438236. See if you can locate other information on claims being made by county governments against MERS and the status of those claims. In particular, see if any counties in your states have made such a claim or are considering it.
TLM 4-44: Don’t confuse MERS with MARS, the FTC’s new Mortgage Assistance Relief Service Rule promulgated in response to numerous scams being run by companies promising mortgage relief and loan refinancing. Read the final text of the rule at http://www.tba2.org/tbatoday/news/2010/ftc_mortgage_relief_scam_111910.pdf. What kinds of scams have these companies been running? How does the rule address and punish such scams?  One of the requirements of MARS is that no fee be accepted by the mortgage relief company until the customer has succeeded in refinancing her loan. What about attorneys advising clients about matters related to mortgage refinancing? Can they not charge and collect a fee unless that advice results in a successful refinancing? No—at the last moment the FTC exempted lawyers advising clients from MARS coverage. See http://www.tba2.org/tbatoday/news/2010/ftcrelease_112210.pdf
For Chapter Five:

TLM 5-1:  Locate your state’s version of Article 9 of the UCC in your state statutory code then outline the specific code sections that address the various Article 9 topics covered in this chapter.  And check your state’s case law to see how the courts have construed these provisions. Be sure to include mention of how a security interest can be created, whether proceeds of collateral are automatically subject to the security interest, what kinds of goods require central filing and what kinds require local filing of the financing statement, when a continuation statement must be filed to renew a filing, what kinds of goods are subject to a PMSI, the rights of a purchaser for value of consumer goods or a purchaser of goods in the ordinary course of the seller’s business to take title free and clear of the lien, limits placed on self-help repossession (e.g. breaking and entering or threatening breach of the peace), the right of a repossessing creditor to retain possession of the property in lieu of selling it (some states require the creditor repossessing consumer goods in which the creditor holds a PMSI to sell and forbid the creditor to retain possession), and the right of a repossessing creditor who retains possession to thereafter sue for a deficiency (some states prohibit a suit for deficiency when the creditor retains possession rather than selling), and what is and isn’t a sale in a commercially reasonable manner.

TLM 5-2:  Research the case law in your state on the enforceability of future advances clauses in promissory notes, deeds, security agreements and guaranties. Are such clauses uniformly enforced or do your courts recognize any compassionate or consumer friendly defenses to their enforcement?  Do your statutes or court decisions require that such provisions be prominently displayed in the document in order to be enforced? Prepare a memorandum summarizing your research.

TLM 5-3:  How does your state allow for creating and perfecting security interests in titled vehicles?  What kinds of vehicles are covered by those provisions?  What kinds of vehicles are covered?  Is mere notation of the creditor’s security interest on the title sufficient to perfect that interest or must the creditor retain possession of the title as well in order to perfect?  Are there any filing or other specialized requirements for creating or perfecting security interests in titled vehicles in your state?  Prepare a memorandum summarizing your research. 

TLM 5-4:  Interview an attorney or bank officer who is regularly involved in creating and enforcing security interests in personal property including repossession actions. Prepare your questions based on the material in this chapter. Topics you might include are the role of a paralegal in the creation, enforcement and foreclosure process, forms used to comply with the various requirements, frequency with which the right of redemption is exercised, pre-repossession efforts of the secured creditor to work with the debtor, methods used to sell repossessed property, typical repossession expenses incurred, biggest challenges of foreclosure work, etc.

TLM 5-5:  One of the many interesting questions raised by enforcement of Article 9 security interests is the right of a secured creditor who repossesses and chooses to retain the collateral rather than selling it to also sue the debtor for a claimed deficiency.  Research this issue and see what the law generally, and in your state, is on this issue. Here’s a good case to begin with:  Banks Brothers Corp. v. Donovan Floors, Inc., 239 Wis.2d 381, 620 N.W.2d 631 (Wis. App. 2000).

For Chapter Six:

TLM 6-1:  For each of the statutory liens discussed in this chapter, determine whether your state recognizes them and outline the procedure to be followed in creating and perfecting those liens. Also determine in what public office federal tax liens are to be filed in your state. See if your state recognizes any possessory liens other than those mentioned in this chapter and include them in your summary.  Prepare a memorandum summarizing your research.

TLM 6-2:  Assume the RCS dispute from Illustrations 6-a through 6-d occurs in your state.  Prepare a memorandum summarizing how a mechanics lien works under the laws of your state.  Who can file such a lien?  What are the controlling time frames for filing the notice of lien and filing suit to enforce the lien for general contractors, subcontractors, suppliers, architects, etc.  Can a mechanics lien be filed by contractors who work on residential property (that is restricted in some states)?  Is there a relation back feature under the statute in your state and, if so, how does it work?  Does the relation back feature work differently for one who contracted directly with the owner (general contractor and architect) than for one who did not (subcontractor, supplier to contractor or subcontractor)? 
TLM 6-3:  Disputes over dates of substantial completion are common in construction lien disputes.  Research this issue under the law of your state, both statutory and case law, and prepare a memorandum summarizing what you find.  Is the filing of a notice of completion determinative of the date of substantial completion or does it raise a rebuttal presumption or neither?

TLM 6-4:  To protect subcontractors and suppliers on federal projects, where the contract price exceeds $100,000.00, the Miller Act, 40 U.S.C. §3131, requires general contractors to provide a surety bond which guarantees payment for work done in accordance with the terms of the contract. Many state and municipal governments similarly require contractors on public works projects to be bonded.  Research the laws of your state to determine if any similar requirements are imposed on contractors involved in state or local public works projects. Prepare a memorandum summarizing your resaearch.

TLM 6-5:  Who can claim an artisan’s lien under the laws of your state?  What priority, if any, do such liens enjoy over pre-existing claims to the burdened property?  Prepare a memorandum summarizing your findings.

TLM 6-6:  Take a close look at the provisions of 26 U.S.C §6323(b) detailing the kinds of claims to property that will take priority over an existing perfected federal tax lien. We considered one such claim in connection with the tax lien of a state government. What other kinds of claims can take priority over the perfected federal tax lien? What was the policy dictating Congress’s decision to allow such priorities to exist?  

TLM 6-7:  Arrange an interview with someone in the office of a state or local government official charged with the responsibility of enforcing state tax liens in your state. The state department of revenue is often responsible for such enforcement. Ask about the procedure for enforcing such liens, the timeframes involved, the forms used, any leniency shown as a matter of policy, the willingness of the enforcement agency to compromise a tax claim or allow a workout of some kind, the frequency of uncured tax delinquincies, the disposition of property seized or foreclosed on. Prepare a memorandum summarizing your interview.

TLM 6-8:  Arrange an interview with someone in the U.S. Attorney’s office in your federal district charged with the responsibility of filing and enforcing federal tax liens.  Ask about the procedure for enforcing such liens, the timeframes involved, the forms used, any leniency shown as a matter of policy, the willingness of the enforcement agency to compromise a tax claim or allow a workout of some kind, the frequency of uncured tax delinquincies, the disposition of property seized or foreclosed on. Prepare a memorandum summarizing your interview.

TLM 6-9:  Locate the child support lien statute in your state. Compare its procedures for creating, perfecting and enforcing the lien with the procedures set forth in the North Carolina statute in Illustration 6-j. Answer the questions raised in P-H 6-o using your state’s statute and draft the documents for Sharon Murphy referenced there using your statute. 

TLM 6-10: Effective December 16, 2008, the IRS has eased and expedited the process of subordinating a federal tax lien to a private mortgage if the agency concludes that doing so may ultimately assist in collecting the tax debt. The process of lien subordination normally takes at least 30 days but, with this announcement, the IRS has promised to expedite the process due to the severe economic downturn. With interest rates dropping, distressed homeowners are seeking to refinance their homes to lower their monthly mortgage payment to a range they can handle. But if a federal tax lien has been placed on the property and has priority over the existing mortgage, most lenders are reluctant to refinance, knowing that the first proceeds of the loan must go to satisfy the tax lien. Subordination of the tax lien to the existing private mortgage is expected to remove that obstacle and encourage lenders to process the refinancing of the private mortgage. As that refinanced loan is paid down, the prospects for ultimate payment of the tax lien will improve. Similarly, distressed homeowners seeking to sell their homes may be effectively prevented from doing so by the presence of a federal tax lien on the property. Interested buyers would either have to borrow sufficient funds to satisfy both the tax lien and the existing private mortgage or purchase the property subject to the tax lien which they are not likely to do.  However, if the tax lien is already subordinate to the existing private mortgage on the property and the value of the property does not exceed the balance of the private mortgage having priority, the homeowner can apply to the IRS for a discharge of the tax lien to enable the sale of the property free and clear of that lien. 

Read the IRS announcement at:  www.irs.gov/newsroom/article/0,,id=201343,00.html then the article at:  www.prlog.org/10156187-surprised-fed-decision-and-irs-to-help-you-refinance.html.  Describe the process for subordinating a federal lien. What is the risk to the IRS in agreeing to do so?  What is the potential reward? What is the process for a federal tax lien to be discharged even though debt secured by lien not paid?  Why would the IRS agree to that? Does your state taxation authority have a process for tax lien subordination or discharge?

TLM 6-11: More than 40 states recognize a healthcare or hospital lien either by statute or regulation. Nebraska was the first in 1927. How broad are those liens? For example, assume X is injured in a car accident and files a negligence lawsuit against Y, the other driver. X was treated in a hospital for injuries resulting from the accident and that hospital has asserted a healthcare lien in connection with amounts owed to it for the services rendered. Now the insurer who issued X’s auto insurance policy pays out medical benefits under the policy to other providers of X but not to the hospital. Does the hospital lien attach to the proceeds of that insurance policy such that the insurance company violated the hospital’s lien rights in not including it in the payout? Or does the lien only attach to proceeds of X’s lawsuit against Y? Read the recent decision of the Tennessee Supreme Court in Shelby County Healthcare Corp., v. Nationwide Mutual Ins. Co. at http://www.tba2.org/tba_files/TSC/2010/shelbycounty_101310.pdf.  How did the Tennessee Supreme Court decide that issue and on what basis? How do the courts of other states see it differently? Does your state recognize the healthcare lien? If so, see if you can locate a decision of the courts of your state dealing with the issue raised in Shelby County.

Compare with text discussion. Good case for TLM. TSC held hospital lien (it’s broader than that) not applicable (does not attach to) to medical benefits paid under a car insurance policy paid (not directly to insured who incurred hospital bill) but to other creditors of insured. Other states disagree.  Holding is broad: hospital lien does not attach to medical benefits payable under insurance policies (contractual claims). Attaches only to recoveries based on claims for damages. TCA 29-22-201-207. Can be filed within 120 days of patient discharge. Applies to more than hospitals.  Updated at http://www.tba2.org/tba_files/TSC/2010/shelbycountyhccCORR_102810.pdf
For  Chapter Seven
TLM 7-1 (Historical): The history of debt collection, its abuse, and society’s decision to regulate it is an interesting one. Do some research on that history (including the old debtor’s prison system mentioned in Section A of Chapter Nine) and how it came to be regulated in the modern era. A helpful place to begin is with various court decisions that utilized the tort theories discussed in Section C of this chapter prior to any federal or state statutory enactments. Also check the legislative history of the Fair Debt Collection Practices Act as part of which Congress accumulated substantial materials on the oppressive history of debt collection. Prepare a memorandum summarizing your research.

TLM 7-2:  Determine if your state has passed statutory debt collection regulation.  If so, do a brief memo comparing the provisions of your state regulation with the provisions of the federal FDCPA covered in this chapter.  Include your conclusions regarding whether your state’s regulations regarding debt collection practices are more or less stringent than those contained in the FDCPA.  

TLM 7-3:  Research your state’s case law regarding debt collection practices. What tort theories have your courts utilized to reign in abusive debt collection practices?

TLM 7-4:  Neither the FDCPA nor state regulation can insure that debt collectors will not be abusive in ways that may or may not be technical violations of the regulations.  Go to www.pbs.org/wgbh/pages/frontline/shows/credit/more/collect.html and read the article posted there, When the Debt Collector Comes Calling.  Then prepare a brief memorandum summarizing the article and answering the following questions: 1) how many phone calls per hour can the typical credit card debt collector make; 2) how many debtors does the typical collector contact per hour; 3) how many promises to pay do they solicit per hour; and 4) how much revenue was generated in the year 2000 by the top ten debt collection agencies?
TLM 7-5:  The largest association of credit and collection professionals is ACA International.  Visit their Web site at www.acainternational.org/ then prepare a brief memorandum stating 1) what types of persons/organizations make up the membership of ACA International; 2) what types of events are scheduled in the near future for credit and collection professionals; 3) what types of education and training does the organization offer; and 4) from the sites, “Industry Overview,” how many collectors are employed in the industry and what is the projected growth in that employment between now and 2012?
TLM 7-6:  Interview an experienced debt collection attorney or paralegal or someone affiliated with a debt collection company.  Use the information you have learned from this chapter to prepare your questions.  Among your questions consider asking 1) what procedures they have in place to insure compliance with the FDCPA; 2) whether and how they train new employees to do collection work; 3) which provisions of the FDCPA are most difficult to comply with; and 4) how they would change the FDCPA if they could. Prepare a memorandum summarizing your interview.

TLM 7-7: Increasingly, debt collection work in the United States is being outsourced to places like India and countries in South America to save on labor costs. See if you can access the article titled, Debt Collection Done from India Appeals to U.S. Agencies, by Heather Timmons that appeared in the New York Times on April 24, 2008. Beginning with that article see what other information you can find on this trend. Prepare a memorandum discussing a) what percentage of debt collection is now being done from India or elsewhere outside the U.S; b) how do costs of domestic debt collection services compare to outsourced services; and c) how do Indian or South American companies train their personnel to deal with language and cultural barriers between themselves and American debtors?

TLM 7-8:  Some collection companies, like Genpact (www.genpact.com/genpact/index.aspx), contract with creditors to collect overdue debt for them, usually for a percentage of what is recovered. Others, like Encore Capital Group, Inc. and its subsidiary, Midland Credit Management, Inc. (www.mcmcg.com/), actually purchase bad loans from banks and credit card companies, often paying only pennies on the dollar. They then can keep everything they are able to collect on the debt since they own the account. Research these companies and the industry and prepare a memorandum discussing a) what a typical purchase price is for a bad debt sold to a company like Encore—how many pennies on the dollar—and does it vary; b) whether and to what extent collection efforts have already been attempted on bad debts sold to a company like Encore; c) what criteria does a company like Encore employ to determine the collectability of a debt another creditor has been unable to collect; and d) what percentage of success does a company like Encore enjoy in collecting on purchased debt?

TLM 7-9:  If you did not watch the documentary film mentioned in TLM 3-16 ??? in connection with our study of the lending industry, watch it now in connection with our study of the debt collection industry. Take notes and be prepared to share your observations afterwards with the class regarding the matters listed in TLM 3-16 and regarding points made in the film that you believe call for further legislative reform of the debt collection industry.

TLM 7-10:  There are private companies that specialize in financing debtor redemptions of property in Chapter 7 cases.  See, for example, www.freshstartloans.com/fslc/home.asp
www.cinlegal.com/bankruptcy-auto-loan-redemption-replacement-services.html
www.722redemption.com/auto_dealer.aspx and www.soez.com/fslc/about.asp.  Review these sites. See if you can locate a company in your area that finances debtor redemptions. If possible, arrange an interview with a representative of such a company and the U.S. Trustee in your federal district or an experienced member of the Chapter 7 bankruptcy trustee panel in your district. Be sure to inquire concerning a) the percentage of Chapter 7 debtors that seek to redeem property; b) the percentage that succeed; c) whether the U.S. Trustee or bankruptcy trustee believes it to be in the best interest of most Chapter 7 debtors to redeem property; d) the typical cost to the debtor of financing a redemption of property; e) the rate of debtor default in repaying the loan obtained to finance the property redemption; and f) whether your state has any statutory or other regulation of debtor redemption financing. Summarize your findings in a memorandum. 

TLM 7-11:  Some federal districts allow debtor’s attorneys to charge their clients separately for handling redemptions.  I.e., the attorney can charge the debtor something in addition to the agreed fee for handling the bankruptcy case. It becomes a way for a debtor’s attorney to make more off of a case. Determine whether your federal district allows such fee plus arrangements, the frequency with which such charges are made, and, if it is allowed, the typical amount that debtor’s attorneys charge their clients for handling a redemption and whether a clear written disclosure of the possibility of an additional fee being charged for a redemption is required or customary on the front end of the attorney-client relationship. The local rules of the bankruptcy court in your district may address this. Or you can inquire with the U.S. Attorney for your district, a member of the bankruptcy panel, or an experienced debtor’s attorney. Do you think allowing this fee plus arrangement is fair to the client? Is it ethical?  Prepare a memorandum summarizing your findings and conclusions.

TLM 7-12:  Locate the article, A Shot Across the Bow:  How to Write an Effective Demand Letter, by Bret Rappaport in the Journal of the Association of Legal Writing Directors (JALWD) Vol. 5 Fall 2008 at page 32. Using information in the text and this article, prepare a demand letter using the following hypothetical. Abelard Mendoza is past due on his obligation to Better Days Counseling Clinic in Capitol City, Columbiana. The balance owed is $7,500.  The attorney you work for has been hired to prepare and send a demand letter to Mendoza asking for payment within thirty days. Your attorney qualifies as a debt collector under the FDCPA and any relevant state laws in your state. Your attorney has instructed you to draft the demand letter for her review. 

TLM 7-13:  Bank of America got caught trying to collect the credit card balance of a deceased customer from the decedent’s family who had no legal obligation on the debt. Take a look at the story at http://tpmmuckraker.talkingpointsmemo.com/2009/02/how_theresa_hatt_caused_the_financial_crisis.php and note the exchange between the decedent’s son and the BOA representative. Note how the representative uses guilt to induce the son to pay? Note how the representative blames the current banking crisis on defaulting customers? What penalty do you think is appropriate for this representative? Should there be an investigation into whether BOA trained this representative to use these collection methods? Might one of the tort remedies discussed in Chapter Seven be available on these facts?

TLM 7-14: Another sobering consequence of The Great Recession of 2007-?? is workplace suicides.  Read the article at http://www.msnbc.msn.com/id/32493070/ns/business-careers/. By what percentage did workplace suicides increase in 2008? What reasons for that increase are suggested in the article? See if you can locate similar statistics for calendar year 2009.

TLM 7-15: And here’s another sobering consequence of The Great Recession: the rise in homeless students placing a new strain on school districts. Read the article at http://www.nytimes.com/2009/09/06/education/06homeless.html?_r=1&hp. How widespread is this problem? What are the consequences to school districts faced with this latest challenge? What dangers does this problem present to the quality of education for all public school students?

TLM 7-16: And another consequence: food stamp use is soaring. Read the article at http://www.nytimes.com/2009/11/29/us/29foodstamps.html?_r=1&hp. How many American adults currently use food stamps? How many American children? Why is the stigma of using food stamps fading? Why aren’t all persons eligible for food stamps enrolled in the program? Contact your state or local department of human services or other agency responsible for administering the food stamp program in your locale and ask what percentage of eligible persons are not enrolled in the program and what efforts the agency is taking to rectify that.

TLM 7-17: Yet another consequence: People looking for work are seeking to expunge their criminal records in increasing numbers. Read the article at http://www.tennessean.com/article/20091207/NEWS03/912070348/Tennessee+filings+to+erase+arrest+records+rise+with+unemployment. What is expungement? What is the procedure in your state to have a criminal record expunged? Why might it be important for those with a criminal record to have that record expunged to increase their chances of landing another job?

TLM 7-18: Many consumers are learning to fight back against abusive debt collectors. Read the article at http://www.nytimes.com/2010/04/24/business/24collection.html?adxnnl=1&ref=general&src=me&adxnnlx=1272200558-Qr/j2AVjDvYXF0gfEz5+zw. Summarize the creative ways consumers are refusing to tolerate it any more. Financial guru Dave Ramsey goes off on debt collector abuses in his article at http://www.youtube.com/watch?v=rgeQJK1eGV4&feature=player_embedded. Is Ramsey’s critique completely fair do you think? Watch the ABC Report on debt collection abuses at http://www.youtube.com/watch?v=KJS9c0jgosQ&feature=related. How widespread are the abuses?

TLM 7-19: The Federal Trade Commission maintains a debt collection practices web page at http://www.ftc.gov/os/statutes/fdcpajump.shtm which includes advisory opinions. Check that page and locate 2 or 3 recent advisory opinions issued by the Commission. What kinds of issues or debt collection practices are addressed in those opinions? Do you agree with the advisory opinions on those issues/practices?

TLM 7-20: The tactics debt collectors will use know no bounds, whether measured by creativity, legality or shame. Read the articles at.  http://www.attorneygeneral.gov/press.aspx?id=5763 and http://www.rawstory.com/rs/2010/11/debt-collectors-facebook-stalk-humilate/.  It’s not illegal to search Facebook. How is what those debt collectors are doing on Facebook arguably a violation of the FDCPA? What state law is the Pennsylvania Attorney General using to pursue the debt collectors using the fake courtroom and false process?

For Chapter Eight:

TLM 8-1:  If you didn’t research the issue in connection with TLM 6-1, ???research your state law now to determine whether judicial action is necessary to enforce the various possessory and non-possessory liens recognized in your state. Prepare a memorandum summarizing your findings.

TLM 8-2:  Determine which state court(s) in your state have subject matter jurisdiction over lawsuits involving liquidated debt as in the CCME v. Pearl Murphy case. Which court(s) have jurisdiction over tort claims like that in Murphy v. Craft and CCH.  Research your state laws and determine any special pleading requirements that may exist for collection lawsuits, the procedure for service of process including substituted service, the time allowed to file answer, and the procedure for taking a default judgment. 

TLM 8-3:  Assume the CCME v. Pearl Murphy collection suit is filed in a state court in your state.  Draft a complaint, motion for default and default judgment ready for the judge’s signature in that case that complies with your state’s rules and procedure for default.

TLM 8-4: If you’ve had no formal training in factual investigation, read Chapters 1, 2, 9 and 16-18 in Interviewing and Investigating:  Essential Skills for the Paralegal, by Stephen P. Parsons (Aspen Publishers, 4th ed. 2010 ISBN # 978-0-7355-8735-9) then prepare a plan of investigation in the Murphy v. Craft and CCH case from either plaintiff’s prospective or one of the defendant’s perspectives.

TLM 8-5: Locate the various statutes of limitation or repose in your state for suits based on breach of contract and tort claims.  Determine if your state will enforce contractual periods of limitation and if there are any statutory of public policy limitations the courts have recognized on such contractual provisions. Determine under what circumstances the various statutes or periods of limitation are tolled under your state law. Prepare a memorandum summarizing your findings.

TLM 8-6: A routine practice in debt collection lawsuits is for the creditor to file an affidavit with the court stating the nature of the debt and the amount owed. In many states such an affidavit is filed with the original complaint. More commonly, such an affidavit is filed in support of a motion for default judgment as discussed in the text. Recently, attorneys for debtors have challenged the sufficiency of such affidavits, particularly with regard to whether the affiant (the one signing the affidavit) actually has personal knowledge of the matters asserted therein. Read the article at  http://www.toledoblade.com/apps/pbcs.dll/article?AID=2009910039966. In the case before the court, why didn’t the one signing the affidavit have personal knowledge? What practice was the creditor engaged in that the court found inconsistent with personal knowledge? How widespread does this practice appear to be in the debt collection industry? How does the automation of the debt collection business affect this practice? How has the consolidation of the debt collection industry into a few large collection companies affected this practice? What are the possible ramifications of this decision on judgments already entered in collection cases? Why did the state of Maryland recently issue a cease and desist order against Midland Funding in that state? How many collection suits has it filed in that state in the past two years?

TLM 8-7: The struggling economy represents a boon for debt collectors of course. But it also means an increase in complaints regarding illegal or unethical tactics being used by debt collectors. Read the articles at http://www.knoxnews.com/news/2009/nov/29/debt-collectors-rack-up-complaints/ and http://www.knoxnews.com/news/2009/nov/29/40-report-they-have-been-harassed/. What kinds of debt collection tactics are being complained about? To whom are the complaints being made? What percentage of Americans say they have been harassed by debt collectors at some time? Read 

http://www.phillymag.com/articles/the_economy_dont_pick_up_the_phone/ and http://www.ftc.gov/opa/2004/05/ncogroup.shtm. What company is the nation’s largest debt collection company?  What federal agency assessed penalties against that company in 2004 and what federal regulations did it violate? What state imposed penalties on that company in 2006 and what state laws did it violate? Read about local debt collection problems reported in Florida at http://www.sun-sentinel.com/business/fl-new-debt-collection-20091106,0,3578169.story and in Tennessee at http://www.knoxnews.com/news/2009/nov/29/hounded-in-the-red/. Research to see if the state agency that regulates debt collection practices in your state has recorded an uptick in consumer complaints about such practices in the last two years.

TLM 8-8: Read the history of debtor’s prisons at http://en.wikipedia.org/wiki/Debtors'_prison. Now read what’s going on in Los Angeles: http://badlawyernyc.blogspot.com/2010/06/return-of-debtors-prison.html. Is this the return of debtor’s prison? Is it Constitutional? 

TLM 8-9: Where the debtor is a corporation, can the unpaid creditor bring a civil lawsuit against, not the corporation itself, but its officers and directors for breach of a duty to the creditor by failing to cause the corporation to pay its debt to the creditor? A creative theory, indeed. But the leading case, North American Catholic Educational Programming Foundation, Inc. v. Gheewalla, 930 A.2d 92 (Del. 2007), said no. Read that decision and articulate why the Delaware Supreme Court disallowed such an action. Shepardize Gheewalla and see if it has been followed in your jurisdiction.  As you read cases that have cited Gheewalla, note the deference paid to decisions of the Delaware courts on corporate issues (see e.g., Sanford v. Waugh & Co., Inc. (Tennessee Supreme Court 2010) at http://www.tba2.org/tba_files/TSC/2010/sanfordm_121710.pdf). Why is that?
For Chapter Nine:

TLM 9-1: Determine whether your state allows a plaintiff in lawsuit involving a tort claim to obtain a prejudgment attachment. If so, what are the grounds for doing so?  What is the procedure to be followed to obtain the attachment?  Assume the Murphy v. Craft and CCH case is pending in a state court in your state and the Murphys want to attach Craft’s real property based on the facts of the examples given in Section A of this chapter. Prepare the appropriate papers and writ to be issued in that case based on the law of your state.

TLM 9-2:  Determine how many of the prejudgment remedies discussed in this chapter are authorized by the laws of your state and whether there are others as well. Compare the procedure for enforcing those remedies with the procedure described in this chapter and note differences. Prepare a memorandum summarizing your findings. 

TLM 9-3:  If you did not complete TLMs 2-2 and 2-3 in connection with the study of Chapter Two, consider completing those at this time.

TLM 9-4: Interview an experienced mediator in your state. Prepare your questions carefully for the interview and include queries concerning why they chose to do mediation, the qualifications for mediators, their success rate with mediations, the percentage of mediations that involve pre-existing debt claims, the biggest challenges of doing mediation work, the most frustrating or disappointing aspects of doing that work.  Prepare a memorandum summarizing your interview.
TLM 9-5: Has your state adopted the Uniform Fraudulent Transfer Act?  If so, compare the wording of your state’s UFTA with the definitions, procedures and remedies discussed in the chapter. Are there material differences?  How would the examples and scenarios presented in the P-H’s in Section B of the chapter be decided under the laws of your state?   If your state has not adopted the UFTA, research the statutory or case law that exists on fraudulent transfer and prepare a memorandum summarizing your research. How would the examples and scenarios presented in the P-H’s in Section B of the chapter be decided under the laws of your state?

TLM 9-6 (Historical):  Consider doing more historical sleuthing with regard to the history and development of fraudulent transfer law. The idea of the badges of fraud discussed in Section B of this chapter goes back more than 400 years to the famous Twyne’s Case, 3 Coke 80, 76 Eng. Rep. 809 (1601).  Start there and see if that opinion doesn’t take you even further back into legal history. For many years creditors in most jurisdictions could not pursue an alleged fraudulent transfer against a transferee until they had first obtained a final judgment and attempted to collect from the debtor by execution on the judgment without success.  Read the famous decision written by Justice Benjamin Cardozo of the New York State Court of Appeals (and later a prominent U.S. Supreme Court justice) in American Surety Co. v. Conner, 152 N.Y. 1, 166 N.E. 783, 67 A.L.R. 244 (1929) to get an idea of where the law of fraudulent transfer was in this country a hundred years ago. It’s a lot different in the modern era under the UFTA. 

TLM 9-7:  Locate your state’s statutes, regulations or court rulings regarding prejudgment and post-judgment interest. Under what circumstances will prejudgment interest be allowed and in what amount?  Will your state enforce contractual provisions for prejudgment interest and are there any legal or public policy limitations on such provisions?  Is post-judgment interest automatically collectible following entry of a final judgment in your state? Is the rate of post-judgment interest set by law or up to the discretion of the judge?  If it is set by law, how often does it change?  Prepare a memorandum summarizing your findings.

TLM 9-8:  Has your state adopted the Uniform Arbitration Act (or the 2000 Revised Act) or is it one of those states that has its own unique procedure? If it has its own procedure, research it and summarize in a memorandum. Be sure to address the procedure to turn the arbitration award into an enforceable court judgment including the time periods are involved in that procedure. Have there been any public policy challenges to the enforceability of arbitration provisions in contracts in your state? If so, how have those challenges been resolved in light of the preemption provisions of the Federal Arbitration Act as construed by the U.S. Supreme court cases cited in the text?

TLM 9-9:  A current issue in many states is whether binding arbitration clauses can be included in employment contracts or contracts between licensed professionals (doctors, lawyers, accountants, etc.) and their clients or patients. Some states conditionally allow such clauses (usually based on adequate disclosure and knowing waiver of rights) and some forbid them as violative of public policy. Another issue regarding arbitration clauses is the power of an agent to agree to binding arbitration on behalf of a principal. For example, if an adult child holds a durable power of attorney for an aging parent and signs a contract containing an arbitration clause with a nursing home where the parent is accepted as a resident, will that clause be enforced when the parent seeks to sue the nursing home for poor or abusive care? On this topic, see the article, Does your Agent Have the Power? Extending the Power of Agents to Bind Principals to Arbitration, by Sandra S. Benson, Tennessee Bar Journal, Vol. 44, No. 6, June 2008.  Research the law of your state on these questions and prepare a memo summarizing where your state stands on these important consumer rights issues.

TLM 9-10: The National Conference of Commissioners on Uniform State Laws (NCCUSL) adopted a Revised Uniform Arbitration Act (RUAA) in August 2000. See if your state has adopted it. 
TLM 9-11:  Mandatory binding arbitration clauses of course strip the parties of their right to a jury trial. This is a major and growing concern among pro-consumer advocates. Read the letter of John Vail of the American Trial Lawyers Association to the Department of Commerce at 
www.ftc.gov/bcp/altdisresolution/comments/vail.pdf. Are the concerns Vail expresses regarding the right to trial valid in your opinion?  Good articles to read on this issue include Stephen Landsman, ADR and the Cost of Compulsion, 57 STAN. L. REV. 1593 (2005), Richard C. Reuben, Democracy and Dispute Resolution: the Problem of Arbitration, 67 LAW & CONTEMP. PROBS. 279, 294 (2004).  Read one or more of those articles and be able to verbalize the important issues at stake on this question.

TLM 9-12: Mandatory arbitration clauses in credit card contracts are a special concern for consumers. Read the article, The Arbitration Trap: How Credit Card Companies Ensnare Consumers, from the organization Public Citizen found at www.citizen.org/publications/release.cfm?ID=7545.  

TLM 9-13: A bill called the Arbitration Fairness Act which would limit the enforceability of mandatory arbitration clauses in certain consumer contracts has been introduced in Congress but not yet passsed. Check the status of that legislation. Contact the office of your U.S. Representative and of your U.S. Senators to see where they stand on this legislation. 

For Chapter Ten:

TLM 10-1:  Determine when a judgment is technically entered under the rules governing civil trials in your state.  What is the grace period granted to judgment debtors under your rules before execution can begin on the judgment?  How do the rules of your state compare with the federal procedure set out in FRCP 58(b)?  Prepare a memorandum summarizing your findings.

TLM 10-2:  What post-trial motions are allowed under the rules governing civil proceedings in your state?  What are the time frames for filing such motions?  Do your rules grant an automatic stay of execution pending the outcome of those motions?  How do the rules of your state compare with the federal procedure set out in FRCP 62?  Prepare a memorandum summarizing your findings.

TLM 10-3:  What is the procedure for appealing a final judgment in a civil case to the court of appeals?  How is such an appeal initiated?  What is the time frame for filing the appeal?  Do your state rules grant an extension of time for filing the appeal for the disposition of post-trial motions in the trial court? What are the requirements for obtaining a stay of execution pending appeal? What provisions are made for supersedeas bonds?  Is there a cap set on the amount of such bonds under the rules of your state?  Prepare the document initiating an appeal such as you see in Illustration 10-k that complies with the governing procedure under your state’s rules.

TLM 10-4:  Arrange an interview with an attorney experienced in civil appeals. Among your questions be sure to cover 1) what practical considerations go into the decision to recommend that a client appeal or not appeal an adverse judgment; 2) what is the practical process for obtaining a surety bond to stay execution on appeal; 3) how receptive are the appellate judges to granting a motion to stay execution of the trial judge has refused to do so; what system is utilized in the lawyer’s office to keep up with the relevant time deadlines for initiating an appeal?  Prepare a memorandum summarizing your interview.

TLM 10-5:  Research how many states have instituted caps on the amount of stay bond that can be required of an appellant in a civil appeal.  Start with the article at http://www.michigancollectionlawblog.com/2007/04/are_stay_bond_caps_coming_to_m_1.html. What is the rationale behind the decision of some state legislatures to impose such a cap?  Does such litigation appear to be more pro-consumer or pro-business?  What are the policy or equitable considerations at work in such a decision? Do you favor or disfavor such caps and why?  Prepare a memorandum summarizing you research and opinions. 

TLM 10-6:  Determine what property exemptions your state allows.  What is the procedure, if any, for claiming such exemptions?  What are the relevant time limitations on declaring them?  Are any exemptions disallowed in the face of a state tax lien?  Do you consider your state’s exemption laws to be too stingy, too generous or just right? Prepare a memorandum summarizing your research and opinions.

TLM 10-7:  Review 26 U.S.C. §6334 and determine what exemptions allowed under the law of your state are or are not recognized as to a federal tax lien.  Prepare a memorandum summarizing your findings.  

TLM 10-8:  Determine if your state has recognized the asset protection trust or, if not, whether there is legislation pending to do so. If either, prepare a memorandum summarizing the requirements set forth in the statute or bill for affecting the trust.  Be sure your memo answers the following questions: can citizens of other states create an asset protection trust under it?  Can the trustor serve as the trustee? Can the trustor serve as a “trust advisor” or “trust protector” and instruct the trustee regarding distributions or amend the trust or even replace the trustee? 

TLM 10-9 (Historical): The whole history of asset protection is interesting. A seminal article regarding various legal devices that make it possible for debtors to evade liability to creditors is The Death of Liability, by Lynn LoPucki, 106 Yale L.J. 1 (1996).  Start with that article, then read Federal Trade Commission v. Affordable Media, 179 F.3d 1228 (3d Cir. 1999), an interesting case involving an off shore asset protection trust. A more extensive resource in this area is Asset Protection:  Concepts and Strategies for Protecting Your Wealth, by J.D. Adkisson and Chris Riser (New York:  McGraw-Hill 2007).

TLM 10-10:  If you reside in California or another community property state that has recently recognized the right of married couples to hold community property with a right of survivorship, research the new law and any court decisions interpreting it then prepare a memorandum summarizing 1) what married couples must do in order to hold community property with a right of survivorship as opposed to holding community property with no right of survivorship; and 2) the different consequences for married couples holding community property with or without a right of survivorship. 

TLM 10-11: For years, the right of a federal agency to offset or deduct amounts due to that agency from the social security payment or tax refund due the debtor was limited to obligations no more than ten years old. In 1997 the ten year limitation period was removed for student loan obligations. In 2008 it was lifted for all obligations other than income tax obligations which are still subject to the ten year limitation. Read the article at http://finance.yahoo.com/retirement/article/109011/defaulted-loans-may-haunt-seniors?mod=retire-planning. Why do you think Congress removed the ten year limitation on these obligations? Why was it there in the first place? Should it be removed on income tax obligations as well?   

For Chapter Eleven:
TLM 11-1:  Determine what kinds of post-judgment discovery are available under the rules of your state. Can such discovery be undertaken without delay by a judgment debtor following entry of judgment or is there a waiting period?  Can such discovery be undertaken by the judgment debtor without court permission?  Can third parties be subjected to that discovery?  Is subpoena power available in post-judgment discovery to bring the debtor and third parties to depositions and to obtain access to documents?  Prepare a memorandum summarizing your research.

TLM 11-2:  Determine what methods of post-judgment execution are allowed in your state. Does your state authorize a judgment lien and, if so, does it reach to personal property of the debtor as well as real property?  Does it attach to after-acquired property of the debtor?  Does your state authorize a writ of execution? At what point does a lien of levy become effective on the property executed on?  What is the priority given to that lien?  What priority exists among competing writs of execution issued against the same debtor?  Is there any marshalling of assets required by your state?  Can a sheriff’s sale be conducted by private sale or only public sale? Does your state recognize a writ of garnishment?  Is notice of the garnishment required to the debtor?  What is the maximum amount of a debtor’s wages that can be garnished? Does your state recognize any other methods of post-judgment execution not mentioned in this chapter?  For how long can a final judgment be executed on in your state?  How can that term be renewed or extended?  Either prepare a memorandum summarizing your findings or draft the execution instruments you see in Illustrations 11-f, 11-g, 11-j and 11-k to comply with your state’s procedures. 

TLM 11-3:  Arrange an interview with a sheriff or deputy sheriff who is experienced at handling post-judgment executions. Among your questions be sure to ask about the procedures in the sheriff’s office for receiving execution writs, acting on them and returning them to the court. Is execution work liked or disliked by the interviewee or others in the office?  What priority is given to execution work in his office?  Are officers entitled to be compensated by attorneys for judgment creditors for expediting execution paperwork?  Ask about any favorite execution war stories.  In the alternative, investigate how U.S. Marshals go about executing on judgments rendered in federal courts. Read the article at www.usmarshals.gov/process/execution-writ.htm then arrange an interview with a U.S. Marshal experienced in judgment execution activities and ask similar questions.

TLM 11-4:  Determine whether your state has adopted the Uniform Enforcement of Foreign Judgments Act or has another statutory scheme. Prepare a written summary of how your state’s foreign enforcement scheme works and note how it differs from the summary in this chapter.  Re-draft Illustration 11-m to comply with the requirements of your state.

TLM 11-5:  To gain some understanding of how final judgments may be enforced internationally, start with the articles at www.lectlaw.com/files/bul12.htm, http://lawfirminternational.com/enforceart.aspx and www.travel.state.gov/law/info/info_608.html#agreements. Determine the scope of the

Convention on the Recognition and Enforcement of Foreign Arbitral Awards to which the United States is a party. Prepare a summary of your research and state conclusions concerning 1) what kinds of final judgments rendered in the United States are most likely to be enforced internationally; 2) what kinds of international judgments are most likely to be enforced in the United States; and 3) what countries, other than the United States, make it easiest to enforce a foreign judgment.
TLM 11-6 (Historical):  There were many causes of World War II, but international debtor-creditor relations played a fascinating role. Research the 1919 Treaty of Versailles and the harsh monetary reparations the prevailing allies imposed on Germany in that treaty with devastating consequences to the German economy. And the economic suffering of that country is generally believed to have played a large part in Hitler’s rise to power there.  And the war in the Pacific with Japan that began with the bombing of Pearl Harbor in December 1941 is thought to have been precipitated by the decision of the Roosevelt administration in August 1941 to stop selling oil to Japan. At the time, the United States accounted for 80% of Japan’s oil imports. As a consequence, the Japanese elected to expand militarily into Southeast Asia to secure alternative sources of oil, and the bombing of Pearl Harbor was a strategy aimed at preventing or delaying an American response to that military expansion.  Read up on it yourself and prepare a memorandum summarizing your own findings and conclusions. There are numerous sources for the causes of World War II but here are a few:   Europe Between the Wars, by Martin Kitchen (London: Longman, 2000); Versailles and After: 1919 – 1933, by Ruth Henig (London: Routledge Press, 1995); The Road to Pearl Harbor: The Coming of the War Between the United States and Japan, by Herbert Feis (Princeton:  Princeton University Press, 1971); Franklin D. Roosevelt and American Foreign Policy, 1932-1945, by Robert Dallek (New York:  Oxford University Press USA, 1995).
TLM 11-7:  A term of art in the execution of judgments business is the “till tap.” A till tap is where cash is seized from the cash register of an ongoing business pursuant to a writ of execution. See the discussion of a till tap in the context of execution by U.S. Marshals at www.usmarshals.gov/process/execution-writ.htm. Why not see if you can get someone from the U.S. Marshal’s office in your federal district to come to class and discuss collection activities by that office. How often does that office undertake collection? What is the process for storing and then liquidating seized property? What administrative charge is made by the office for collection activity? What do the marshals do if they meet violent or threatening behavior in the course of collection activity?

For Chapter Twelve:
TLM 12-1 (Historical): If you would like to trace the history of debtor punishment/relief in more detail, there are a number of excellent sources available to you. Good histories of bankruptcy in this country can be found in Debt’s Dominion:  A History of Bankruptcy Law in America, by David A. Skeel, Jr. (Princeton, NJ:  Princeton University Press 2003), A History of the Bankruptcy Law, by F. Regis Noel (NY:  William S. Hein & Co. 2002), Bankruptcy in United States History, by Charles Warren (NY: William S. Hein & Co. 1994) and Kennedy and Clift, An Historical Analysis of Insolvency Laws and their Impact on the Role, Power, and Jurisdiction of Today’s United States Bankruptcy Court and its Judicial Officers, Journal of Bankruptcy Law and Practice 9 (January/February 2000): 165–200). For a comprehensive history of the treatment of debtors by different societies over the centuries, consult Leventhal, The Early History of English Bankruptcy, 67 U. Pa. L. rev. 1 (1919); Countryman, Bankruptcy and the Individual Debtor—and a Modest Proposal to Return to the Seventeenth Century, 32 Catholic U.L. Rev. 809 (1983); Reisenfeld, Evolution of Modern Bankruptcy Law, 31 Minn. L. Rev. 401 (1947); and Ford, Imprisonment for Debt, 25 Mich. L. Rev. 24 (1926). Consult these and other sources you may locate then prepare a report summarizing the evolution of debtor treatment and bankruptcy practice to the modern era.

TLM 12-2:  Using the miscellaneous provisions of Titles 18 and 28 of the U.S. Code mentioned in Section C of this chapter, prepare a memorandum summarizing some or all of the following topics as your instructor may assign or approve: 1) how bankruptcy judges are appointed; 2) their term of service; 3) how they can be removed during their term of service; 4) how a case is referred from the district court to the bankruptcy court; 5) the jurisdiction and venue of bankruptcy courts; 6) the various federal crimes that may arise in a bankruptcy case and their punishments. 
TLM 12-3:  Locate the local rules of the bankruptcy court in your federal district and the rules of a bankruptcy court in a neighboring district. If you do not have those available in hard copy see if the court web site contains a link to them  (If necessary, find the bankruptcy court’s web sites by going to the web site of the Administrative Office of the Federal Courts at www.uscourts.gov/courtlinks/.)  Prepare a memorandum summarizing the similarities and differences in the two sets of local rules.
TLM 12-4:  Using the web-based resources in Illustration 12-n to complete the following assignments.

1. Use the web sites for the Administrative Office of the Federal Courts and for the American Bankruptcy Institute to locate current and historical statistics for bankruptcy filings in your federal district.

2. Visit the web site of the National Association of Bankruptcy Trustees and determine approximately how many different people serve as bankruptcy trustees across the country, what kinds of other professionals bankruptcy trustees regularly work with, how much money they distribute annually to creditors, and the kinds of services NABT provides to its members.

3. Visit the web sites of the National Association of Consumer Bankruptcy Attorneys and the Commercial Law League of America and locate one informative article on each site.

4. Visit the Bankruptcy 360 web site and locate an article concerning a recent court decision involving a bankruptcy issue.

5. Visit the Bankruptcy Lawyer’s Blog and read some of the recent entries on a current topic of discussion.

6. Visit the web site of Bankruptcy Attorneys on the Web and see if you can locate there one or more attorneys in your area who specializes in bankruptcy work. 

TLM 12-5:  Use the statistics page provided by the Administrative Office of the Federal Courts at www.uscourts.gov/bnkrpctystats/bankruptcystats.htm to locate the current bankruptcy filing statistics for your federal district. Determine the number of Chapter 7, 13, 11 and 12 cases that were filed in your district over the past two years.  What percentage of the filings for each year are categorized there as “business filings” and how many “non-business filings”?  How do the filings in your district during that period of time compare with the filings in nearby federal districts?  How do they compare with filings in federal districts in other areas of the country?  Prepare a memorandum summarizing your findings.

TLM 12-6:  Clerks of the bankruptcy courts around the country provide training sessions for EM/ECF and PACER. Make arrangements with the clerk of the bankruptcy court (or district court) in your federal district to attend such a training session or see if the clerk or an assistant clerk might be able to come to your classroom and make a presentation on electronic filing. 

TLM 12-7:  Research the laws of your state regarding the assignment for benefit of creditors. Is the ABC governed by statute or case law in your state?  What are the required procedures to affect a valid ABC?  Is property assigned as part of an ABC is it exempt from exemption in the hands of the assignee?  Can creditors be preferred in the distribution?  Research the laws of your state regarding receiverships. Are they governed by statute or case law? What entities qualify as debtors under your state receivership laws? Are assets in receivership declared exempt from execution by individual creditors?  How are disputes regarding the validity of creditor claims resolved?  Does your state still have the Bulk Sale Transfer Act? Under what circumstances of sale must a business comply with its terms? What are the procedures for complying with your BSTA?  Prepare a memorandum summarizing your findings on these questions.

TLM 12-8:  Chapter 9 of the Bankruptcy Code has been used very infrequently. And that is good news when you consider that Chapter 9 is designed to administer the financial failure of a local government entity, called a “municipality” in the Code. With the current financial crisis, there are local government entities in trouble. One of those is Jefferson County, Alabama, the county where the city of Birmingham is located.  Listen to the National Public Radio report dated November 1, 2008 regarding problems in Jefferson County at www.npr.org/templates/story/story.php?storyId=96344546.  Read the accompanying NPR article regarding what happens when cities go bankrupt at www.npr.org/templates/story/story.php?storyId=60740288.  See if you locate other information regarding the current status of Jefferson County. Then prepare a memorandum dealing with a) the reasons why local governmental entities find themselves in such desperate financial circumstances (e.g. falling tax revenues, falling property values; increasing costs of capital improvements and other government services) and b) the consequences to citizens and bond holders of the bankruptcy of a local government.

TLM 12-9:  One documented consequence of BAPCPA is that debtor’s attorney fees up more than 40% since its enactment in 2005. Associated costs to debtors increased as well. The U.S. Gov Accountability Office estimates that average fees for Chapter 7 cases rose from $712 in 2005 to $1,078 in 2007 (51% increase). Government costs of compliance with BAPCPA are up as well:  Implementing the new means test has accounted for $42.5 million of the $72.4 million cost of DOJ’s U.S. Trustee’s program since 2005. Interview the U.S. Trustee or Standing Chapter 13 trustee in your federal district or a member of your bankruptcy panel to determine what increase in court costs and/or attorneys fees have been experienced in your federal district since the enactment of BAPCPA. Does the person(s) you interviewed feel that any portion of that increase is attributable to BAPCPA?  Prepare a memorandum summarizing your interview(s) and findings.

TLM 12-10:  See the GAO report at: www.gao.gov/docsearch/abstract.php?rptno=GAO-08-697. And review the article at www.creditslips.org/creditslips/2008/07/bankruptcy-fili.html.  If possible, arrange an interview with an experienced debtor’s attorney in your federal district and the U.S. Trustee to determine whether your district has experienced these rising costs. Prepare a memorandum summarizing your findings. Address any ethical questions you believe arise from a reform statute actually making it more expensive for debtors to obtain bankruptcy relief and more expensive for the government to administer. Do you believe the benefits of BAPCPA offset these considerations? 

TLM 12-11:  New Chapter 15 of the Bankruptcy Code, governing cross-border bankruptcies, is going to become increasingly important with the ongoing globalization of business. And the world-wide economic slowdown at the end of the first decade of the new century may well test the efficiency and effectiveness of the new procedures found there. There are, in fact, a number of other laws that will affect cross-border bankruptcies. Of particular importance to American businesses will be the Council of the European Union’s Regulation 1346/2000 and the United Nations Commission on International Trade (UNCITRAL). Research this topic and those two laws in particular then prepare a memorandum summarizing how they work and how they likely will work and how a Chapter 15 proceeding pending in the United States may be impacted by them.  An excellent source for this task is the Part III of the article, The Fate of Intellectual Property Assets in Cross-Border Insolvency Proceedings, by Nadine Farid in the Gonzaga Law Review Vol. 44 No. 1, 2008-2009, at pages 58-70. 

TLM 12-12:  Ever dream of winning the lottery? It may not be the financial nirvana you envision. According to one estimate, one in three lottery winners go bankrupt within five years of winning. Read the article, Winning Big Can Lead to Bankruptcy, by Gerri L. Elder at http://www.totalbankruptcy.com/news/articles/miscellaneous/lottery.aspx. What are the reasons that persons who come into big money suddenly so frequently lose it? What could they have done to avoid the catastrophe?
TLM 12-13:  Use the web sites for the Administrative Office of the Federal Courts and for the American Bankruptcy Institute set out in Illustration 12-n (your state government or the web sites of bankruptcy lawyers in your state may also provide this information)  to locate current and historical statistics for bankruptcy filings in your federal district and state. How many total cases have been filed in your federal district or state each year since 2005?  What percentage of those are Chapter 7?  Chapter 13?  Chapter 12? Chapter 11?  How do the filings in your district or state compare with national percentages? Where does your state rank among the 50 states in number of filings per capita?

TLM 12-14:  The statistics and conclusions set forth in Section D of this chapter come primarily from The Fragile Middle Class, by Teresa Sullivan, Elizabeth Warren and Jay Westbrook (Yale University Press, 2001) and Kicking the Middle Class When It’s Down, by Elizabeth Warren, an article written for the Center For American Progress, February 11, 2004, accessible at www.americanprogress.org/issues/2004/02/b29478.html.  Harvard Professor Elizabeth Warren is arguably the leading spokesperson today for bankruptcy reform that treats seriously the various financial and sociological pressures facing America’s middle class. Consult the two cited sources as well as Less Stigma or More Financial Distress: An Empirical Analysis of the Extraordinary Increase in Bankruptcy Filings, by Elizabeth Warren, Teresa Sullivan and Jay Westbrook, 59 Stanford Law Review 213 (2006) and Congress and the Credit Industry: More Bad News for Families, by Elizabeth Warren in American's Second Gilded Age: Perspectives on Law and Class Difference, John Edwards, ed. (New York University Press, 2006) then prepare a memorandum on the causes of bankruptcy filings and what we might do differently as a society to alleviate the problems that give rise to them. 

TLM 12-15:  The Federal Reserve publishes monthly figures on consumer debt available on the Web at www.federalreserve.gov/releases/g19/.  Check the current release and determine the current amount of consumer debt in the United States in billions of dollars. Also determine the trend (increase or decrease) of such debt over the past three years.

TLM 12-16:  The financial services industry spent more than $100 million lobbying for the passage of BAPCPA in the eight years it was under consideration.  As the name of the new law suggests, an underlying premise of BAPCPA was that there has been widespread fraudulent use of individual bankruptcy filings. Critics of the law assert that the frequency of such abuse has been exaggerated and that the Code already contained sufficient safeguards to catch and prevent most attempted abuse. Critics also point out that the law contained no constraints whatsoever on the lending industry despite 1) its massive credit card solicitation efforts (5 billion a year) aimed at Americans of all ages, income levels and levels of financial sophistication (see Chapter Three); 2) hidden fees and penalties in credit card contracts which often grant the issuer the arbitrary right to shorten payment due periods and to increase the minimum payment amount as well as interest and fees (see Chapter Three); 3) payday loans targeting unsophisticated and vulnerable consumers (see Chapter Three); and 4) aggressive subprime mortgage lending to unqualified or marginally qualified borrowers.  Moreover, critics assert that the law did nothing to address abuse of the Code by wealthy filers who in many states can still utilize asset protection trusts to shield assets from creditors (see Chapter Ten) or take advantage of generous or even unlimited homestead exemptions in many states to keep their homes while middle class debtors in other states lose theirs (see Chapter Ten) and who, having little credit card debt, can still discharge “business debt” as easily as before. Research these issues in the resources listed in TLM 12-4 and prepare a memorandum evaluating these criticisms of 

BAPCPA and outlining any recommendations you would make for further reform of the Code.

TLM 12-17: Use the resources set forth in TLM 12-4 to update the bankruptcy filings for your state or federal district. 
TLM 12-18: Soaring health care costs may be an even larger factor in bankruptcy filings than we have realized.  Read the article at http://www.cnn.com/2009/HEALTH/06/05/bankruptcy.medical.bills/index.html. 

Who performed this study? What percentage of bankruptcy filings does it show are triggered by medical bills? How has that percentage changed since 2001? And what percentage of debtors filing for bankruptcy relief due to medical bills had some form of health insurance coverage?  What does that suggest regarding the adequacy of many Americans’ health insurance coverage? Do you see how the current debate on universal health care in our country might be closely related to bankruptcy filings?

TLM 12-19: Does state law have an influence on the bankruptcy filing rates of the various states? Read the article, Explaining the Puzzle of Cross-State Differences in Bankruptcy Rates, by University of Brigham Young professors Lars Legren and Frank McIntyre published in the University of Chicago Journal of Law and Economics, Vol. 52 (May 2009) (available free at www.journals.uchicago.edu/doi/full/10.1086/596561 or good summary at www.deseretnews.com/article/705312221/State-law-is-factor-in-bankruptcy.html) then answer the following questions: 1) What appears to be the connection between the relative harshness of a state’s garnishment law and its bankruptcy filing rate? 2) Why do you think bankruptcy filings are higher in states having higher numbers of young adults? 3) How do the “practices and norms” that develop in a particular area result in a preference for either Chapter 7 or Chapter 13? 4) Why are Chapter 13 filings higher in the Southeast? 5) What is the connection between a preference for Chapter 13 filings over Chapter 7 and a state’s higher overall bankruptcy filing rate? Check the bankruptcy filing rates for your state. Does your state have more Chapter 7s or Chapter 13s? Interview one or more bankruptcy practitioners and ask about the prevailing “practices and norms” in your area.

TLM 12-20: As a result of the Great Recession, more retirees appear to be filing bankruptcy. Read the article at http://blogs.reuters.com/deep-pocket/2010/10/22/retired-and-broke-why-retirees-are-declaring-bankruptcy/. What are the reasons for this increase in retirees bankruptcies? Are most of these filings Chapter 7s or Chapter 13s? Should Congress consider amending the Bankruptcy Code to provide special treatment of bankruptcy debtors who no longer have the capacity to reenter the work force post-bankrutpcy?
For Chapter Thirteen:

TLM 13-1: Assume Marta Carlson lives in your county and state. Complete her OBF 22A form for her based on that assumption using both the lower and higher income numbers for her given in the chapter.
TLM 13-2:  Locate and read the seminal article, Means Testing in the New §707(b), 79 American Bankruptcy Law Journal 231 (Spring 2005), by Judge Eugene R. Wedoff.  Prepare a summary of how Judge Wedoff indicates the “special circumstances” test of §707(b)(2)(B) will work. Then research the decisions of the bankruptcy, district and circuit courts of your federal district to determine how those courts have construed that test to date. See if you can locate information regarding the percentage of Chapter 7 filings that are dismissed due to the presumption of abuse arising from the means test. Prepare a memorandum summarizing your findings.

TLM 13-3:  Use the U.S. Trustees web site at www.usdoj.gov/ust/eo/bapcpa/ccde/cc_approved.htm or the list maintained by the bankruptcy court clerk to locate approved credit counseling agencies in your federal district. Set up an interview with one or two agencies and visit their business location for the interview. Be sure to inquire concerning the approval process through the U.S. Trustee’s office, the degree their work is monitored by the U.S. Trustee’s office following approval, the content of their credit counseling courses for debtors, whether courses are offered in traditional classroom settings or by Web or otherwise, the materials utilized in the counseling courses, the charges imposed on customers, the volume of business, and any statistics or other information kept regarding the leading causes of financial trouble for their customers.

TLM 13-4:  There is a National Association of Bankruptcy Petition Preparers. Check out its web site at www.nabpp.org/index.html. See if you can locate a non-attorney bankruptcy petition preparer in your area, then set up an interview with them. Be sure to inquire into their training or experience, how they got started in the petition preparation business, what policies or practices they have in effect to comply with the Code’s prohibition on giving legal advice to customers and to comply with your state’s prohibition on the unauthorized practice of law.  Also ask about the mechanics of their business including what is their volume of business, what rates do they charge, how do they gather information from clients, how quickly can they turn out work, do they advertise, what software packages do they utilize, etc.

TLM 13-5: If you did not read and complete TLM 3-46 regarding credit counseling agencies, do so at this time. Consult the U.S. Trustee in your federal district regarding how local CCAs are approved to provide the required credit counseling for consumer bankruptcy filers. What criteria does the UST apply to CCAs wishing to be approved? How does the UST weed out CCAs engaging in abusive practices?

TLM 13-6:  Check with your local Better Business Bureau or your state consumer complaint bureau to see the frequency with which complaints are registered against local credit counseling agencies. What are the nature of the complaints?  See if you can locate any free credit counseling services in your area offered by religious, professional, educational or service groups. Determine whether your state licenses or otherwise regulates such businesses. Summarize what you learn in a memorandum.

TLM 13-7:  Locate a debt consolidation business in your area and arrange an interview with the owner or manager. The yellow pages of your phone book are a good place to start or search on the Internet at sites such as www.business.com/directory/financial_services/commercial_finance/debt_consolidation/ Ask the interviewee detailed questions regarding how the business works, the volume of business they have, the agreements they use with consumer and commercial clients, the rate of success they achieve, the fees they charge clients, and the frequency of complaints or disputes. Prepare a memorandum summarizing your interview.  

TLM 13-8: Review P-H 13-g in the text. Research to determine whether the courts in your federal district follow In re Washburn or In re Ransom cited there on the issue of whether a debtor take the deduction for vehicle ownership expense allowed in Lines 23-24 of OBF 22A (or Lines 28-29 of OBF 22C for a Chapter 13 debtor) if the vehicle is paid for and is subject to neither a lease nor a secured debt.

TLM 13-9: Review P-H 13-i in the text. Research to determine whether the courts in your federal district follow In re Rudler or In re Harris cited there on the issue of whether a debtor can deduct secured payments for his home or vehicles on Line 42 of OBF 22A (or on Line 47 of OBF 22C for a Chapter 13 debtor) where the debtor intends to surrender such property rather than keep it.

TLM 13-10: Read the comprehensive critique of the 2005 BAPCPA changes in Robert M. Lawless, Angela K. Littwin, Katerine M. Porter, John A. E. Pottow, Deborah K. Thorne and Elizabeth Warren, Did Bankruptcy Reform Fail? An Empirical Study of Consumer Debtors, 82 Am. Bank. L.J. 349 (2008). Do you agree with all aspects of this critique? Is Congress currently considering any amendments to the Code to address these alleged failures? Compare the conclusions of Lawless, et al. to the conclusions contained in the 2007 Report of the U.S. Trustee Program to Congress available online at www.usdoj.gov/ust/eo/public_affairs/reports_studies/docs/Rpt_to_Congress_on_IRS_Standards.pdf.  

For Chapter Fourteen:

TLM 14-1:  Who is a ‘party in interest’ in a bankruptcy case is an important question and it is interesting that the term is not defined by either the Code or the Bankruptcy Rules. As a result, we have to turn to case law to determine who the courts have said is a party in interest. Research the case law of your federal circuit, including circuit level cases as well as district court and bankruptcy court opinions. Prepare a memorandum giving a comprehensive view of your circuit’s interpretation of this important term.

TLM 14-2:  Determine whether your state has opted out of the federal exemptions for bankruptcy cases filed in federal bankruptcy courts within the state. If so, and if you did not complete TLM 10-6, do so now.

TLM 14-3 (Historical):  The history of exemptions in bankruptcy law is interesting. The Bankruptcy Act of 1898, our first “modern” bankruptcy statute, did not set out any federal exemptions and applied state law exclusively. Trace the history of federal exemptions after the 1898 Act to see how they arrived at their present state. And read Hanover Nat’l Bank v. Moyses, 186 U.S. 181 (1902) to see how the court ruled on a constitutional attack on the 1898 Act’s failure to adopt uniform exemptions for a statute intended to produce a uniform procedure nationwide. And read In re Sullivan, 680 F.2d 1131 (7th Cir. 1982), cert. denied, 459 U.S. 992 (1983) to see how the Moyses doctrine was applied to the “opt out” provision when it was first introduced to the Code. Prepare a memorandum summarizing your historical research and stating your own recommendations regarding how exemptions ought to be handled in bankruptcy cases.

TLM 14-4: The case of Taylor v. Freeland & Kronz, 503 U.S. 638 (1992), cited in the text and holding that the 30-day period for filing objections to debtor’s claimed exemptions is interesting because it effectively allowed a blatantly improper exemption to be claimed.  The case leaves open the possibility that a court might act sua sponte to reject an improper exemption and if, so, would the court itself have to act before the expiration of the objection period. Read Taylor and summarize the facts, holding and rationale in the case. Then read In re Coones, 954 F.2d 596 (10th cir. 1992) and any other case you can find regarding the court’s power to act sua sponte on improper exemptions. Summarize your research and conclusions in a memorandum. 

TLM 14-5: Compare the mandate of Code §522(a)(2) that exemptions be valued at the fair market value (FMV) of the property on the day the petition is filed with §506(a)(2) requiring that personal property securing debt in the case of an individual debtor be valued at replacement value at the time the petition is filed, and §527(a)(2)(B) requiring that all property listed in the debtor’s schedules be valued at replacement value. Note the definition of replacement value as it pertains to consumer property in §506(a)(2).  Consider how FMV differs from replacement value. See if you can find articles or cases dealing with the distinction. You might begin with U.S. v. Cartwright, 411 U.S. 546 (1973) which provides us with the classic definition of FMV. And consider whether the FMV mandate of §522(a)(2) is realistic, at least as to the debtor’s personal property. Bankruptcy tends to depress the value of the debtor’s property, making the actual value of it more akin to liquidation or distress sale value. Is it really fair to the debtor to require that his property be valued at FMV under that circumstance? What policy reasons are apparently in play here? Research the FMV/replacement value distinction and summarize your research in a memorandum.  Add your thoughts regarding the propriety/fairness of the code mandating FMV for claimed exemptions and the policies that appear to be in play.

For Chapter Fifteen:

TLM 15-1:  Contact the U.S. Trustee’s office in your federal district and obtain a list of the current trustee’s panel. (This list may be posted on the bankruptcy court’s website or check the web site of the National Association of Bankruptcy Trustees at   www.nabt.com/the_association.html.)  How many persons currently serve on the panel? Find out from the U.S. Trustee’s office how many of those on the panel are lawyers?  What is the business or professional background of the non-lawyers on the panel?  What is the typical Chapter 7 case load of each panel member? How does the U.S. Trustee’s office decide which panel member gets which case?  Is appointment done on a purely rotating basis or is consideration given to whether a case is an asset or no asset case? What percentage of Chapter 7 cases in your district are no asset cases?
TLM 15-2:  Arrange to interview a member of the trustee’s panel in your federal district or ask a member of the panel to come and speak to your class concerning the administration of a typical Chapter 7 case (see also TLM 17-7). Be prepared to ask in your interview or in a question/answer session about the various aspects of case administration that you have studied in this chapter: how quickly does he review the petition and schedules of a new case, what are the most important things to look for, how quickly is a no-asset case closed, what is a typical trustee’s fee from a Chapter 7 case, is a formal proof of claim required of a fully secured creditor, etc. Summarize your interview in a memorandum.

TLM 15-3:  Arrange through the U.S. Trustee’s office or with a member of the trustee panel to attend one or more first meetings of creditors in your federal district. Take notes carefully during the meetings and, if possible, ask the trustee questions afterwards about what you saw and heard. 
TLM 15-4:  Go to the bankruptcy court clerk’s office or log onto PACER and review a case file in which an adversary proceeding has been filed. The clerk can identify such a case for you.  Prepare summary what case about, parties, when summons filed, various pleadings, discovery, motions, hearings, final order. 
TLM 15-5:  Make arrangements to attend a session of bankruptcy court when the judge is hearing contested matters and again when the judge is trying an adversary proceeding. Take notes during both. What differences do you see in the two proceedings? Was there more argument by attorneys in the contested matters and more live testimony in the adversary proceeding?  Did the parties file briefs in support of their positions in either or both? If possible, interview the attorneys for the parties after both a hearing on a contested matter and after the trial of an adversary proceeding. Ask them about the differences in preparation, time and expense between the two types of hearings.

TLM 15-6: In some federal districts, the Chapter 13 co-debtor stay will be lifted unless the plan provides for paying the debt in full and provides for the payment of interest on the debt as well—even for unsecured debts. This is so because even if the unsecured creditor is not entitled to receive post-judgment interest on its claim from the Chapter 13 debtor, it may be entitled by contract or statute to recover that interest from the co-debtor. And if the co-debtor stay remains in place while the creditor waits to receive payment of even 100% of what is owed, the creditor is losing the right to that interest as against the co-debtor. Research the issue in your federal district to determine the rule or customary practice that prevails there. Prepare a memorandum summarizing your findings.  

TLM 15-7:  A convenient online bankruptcy trustee locator is available from the Department of Justice at www.usdoj.gov/ust/eo/private_trustee/locator/index.htm. Use it to locate the panel trustees in your federal district as well as Chapter 13 standing trustee(s). 
TLM 15-8:  Section 362(k)(1) of the Bankruptcy Code [§362(h) prior to BAPCPA] provides that when there has been a “willful violation” of the automatic stay an individual debtor may recover “actual damages.” But the Code does not define what actual damages are. Should “actual damages” include emotional distress suffered by the debtor as a proximate result of the violation of the stay and, if so, what objective standards should be adopted for adequately proving emo distress? Four circuits have spoken to these issues to date. Read Fleet Mortgage Group, Inc. v. Kaneb, 196 F.3d 265 (1st Cir. 1999); Aiello v. Providian Fin. Corp., 239 F3d 876 (7th Cir. 2001); Dawson v. Wash. Mut. Bank F.A., 390 F3d 1139 (9th Cir. 2004); and In re Repine, 536 F.3d 512 (5th Cir. 2008). Prepare a memorandum addressing 1) Do each of these circuits consider “actual damages” under §362(k)(1) to include emotional distress?; 2) What do the circuits say re whether there must be financial loss before emotional distress damages can be recovered?; 3) What do the circuits say re other objective proof required of a debtor seeking emotional distress damages for a willful violation of the stay? 

For Chapter Sixteen:

TLM 16-1: The right to setoff can get complicated. In order for setoff to work the debts must be mutual. In part that means that both claims must be valid. Sometimes setoff is sought where one debt is admitted but the other is contested. There can be no setoff until the validity of the contested claim is determined.  Mutuality also means the parties must be indebted to each other in the same or similar capacity.  If X owes Y a debt personally and Y owes X a debt personally, there is mutuality and setoff will work. But what if X owes Y a debt personally but Y owes X a debt in X’s capacity as trustee of a trust rather than personally? There may be no mutuality there and no setoff allowed. Where a governmental entity is involved there may be a problem of sovereign immunity. Assume a debtor owes the government a debt but also has a claim against the government which he wants to use to setoff his debt to the government. The government, however, claims sovereign immunity as to the claim of the debtor. Section 106 of the Code thankfully deals with this situation providing that sovereign immunity alone does not prevent setoff of the claims. See In re Microage Corp., 288 B.R. 842 (Bankr. D. Ariz. 2003) for a good discussion of how §106 works.  Research setoff issues decided in the bankruptcy, district and circuit courts of your federal circuit and prepare a memorandum summarizing how these and other setoff issues have been resolved by those courts.

TLM 16-2:  Locate the local rules of the bankruptcy court in your federal district. Review them and see how many of the procedures we have addressed in Chapters Fourteen, Fifteen and Sixteen are addressed in them. Prepare a memorandum summarizing the local rules supplement or implement the administration of a bankruptcy case in your federal district. 

TLM 16-3:  The reasons why a pre-petition security interest in real or personal property may be found defective and subject to avoidance by the bankruptcy trustee are several: the secured party may have neglected to file or record a necessary document; the documents filed may have been defective or incomplete in some way; the documents may have been filed or recorded in the wrong place; there may have been misspellings, wrong names or other inaccuracies in the documentation, etc. Research the law of your state and/or federal circuit and summarize the decisions finding a security interest to be defective. 

TLM 16-4:  The preferential transfer is an interesting area of the law as is the ordinary course of business or financial affairs exception. Research the law of your federal district or circuit and prepare a memorandum summarizing how the courts have construed what is meant by the ordinary course of business or financial affairs. Do you conclude that your courts apply a broad “creditor friendly” definition of that term or a narrow “trustee friendly” definition?

Chapter Seventeen:
TLM 17-1:  Research what your courts in your federal district or circuit have found to be or not be “luxury goods or services” for purposes of the presumption of fraud from last minute consumer spending.  How strictly do your courts bar discharge for the reasons set out in §727(a)? Would you characterize your courts as pro-debtor, pro-creditor or somewhere in between?

TLM 17-2:  Determine whether your jurisdiction follows the majority rule in Brunner v. New York State Higher Edu. Serv. Corp., 831 F.2d 395, 396 (2d Cir. 1987) regarding what constitutes undue hardship for purposes of the exception to the non-dischargeability of an educational loan. What factors do courts not following Brunner consider to determine whether hardship is present?  A good discussion of the various tests used can be found in Robert F. Salvin, Student Loans, Bankruptcy, and the Fresh Start Policy: Must Debtors be Impoverished to Discharge Educational Loans? 71 TUL. LAW REV. 139 (1996). Is the Brunner test too strict? What test would you endorse? Summarize your research and recommendations in a memorandum.

TLM 17-3: Can a bankruptcy court declare only part of a student loan dischargeable based on undue hardship or is it an all or nothing proposition? Take a look at In re Saxman, 325 F.3d 1168 (9th Cir. 2003) and, if you are not in the Ninth circuit, compare it to decisions in your jurisdiction. Prepare a memorandum summarizing your research.

TLM 17-4: As noted in the text, the change by BAPCPA making private as well as public student loans non-dischargeable is controversial. Why should student loans not involving public funds and not guaranteed by them receive harsher treatment than other private loans? Are students borrowing private funds not to be trusted to repay when other borrowers of private funds are? If we are going to target such loans for non-dischargeable treatment shouldn’t we mandate lower interest rates on them? Since BAPCPA was passed in 2005, bills have been introduced in Congress to eliminate the prohibition on discharge of private student loans but none have passed (see e.g., the article at  www.house.gov/waxman/pdfs/crs/RS22699.pdf.)  Research this continuing controversy and prepare a memorandum regarding the arguments for and against making private student loans non-dischargeable and setting forth your own position on the matter.

TLM 17-5: As suggested in P-H 17-h, there is a movement on to alter the strict limitations on dischargeability of student debt.  This movement is fueled by the rising costs of college education at a time when the economy has gone sour for college graduates. In 2010, total student debt owed by Americans exceeded total credit card debt for the first time ever (see http://www.washingtonmonthly.com/college_guide/blog/student_loan_debt_surpasses_cr_1.php)

Read the articles at http://www.nytimes.com/2010/05/29/your-money/student-loans/29money.html?hp and http://www.nytimes.com/2010/06/05/your-money/student-loans/05money.html?hp. Do you agree with the thrust of these articles that something ought to change? A good scholastic article dealing with the policy behind the undue hardship test for discharging student loans is The Real Student-Loan Scandal: Undue Hardship Discharge Litigation, by Rafael I. Pardo and Michelle R. Lacy in Am Bankr. L.J. Volume 83 Issue 1 2009 beginning at page 179.  Read that article. Do you agree or disagree with its conclusion? Remember that what constitutes undue hardship is not defined in the Code. Should courts sympathetic to the need for change in this area simply redefine what undue hardship means or should we await congressional action?

TLM 17-6: An area of current controversy that involves student loans is that of the for-profit college. Historically, the colleges charge higher tuition than public colleges and often require more hours for a degree than either public or private not-for-profit colleges. Consequently, many students who have attended or graduated from for-profits are carrying heavy student loan debt. Currently 98% of students at for-profit colleges obtain federal school loans and more than 50% of them default on repayment (see the articles at http://www.time.com/time/business/article/0,8599,2000160,00.html and http://www.huffingtonpost.com/2010/12/22/kaplan-university-guerilla-registration_n_799741.html).  Issues have arisen regarding whether the for-profits are adequately screening applicants to determine if they can do college level work before registering them and assisting them to obtain federal school loans, whether deceptive practices are being used to lure students into these colleges, and whether the for-profits are adequately preparing those students for jobs that will even earn enough to repay the amounts borrowed. This matters to more than the students and their families, of course, because these students overwhelmingly take out federal loans that if unpaid become the obligation of all taxpayers. When that happens, the for-profits are making their profits at taxpayer expense. Compare this article criticizing for-profit colleges (http://www.usatoday.com/news/opinion/editorials/2010-08-02-editorial02_ST_N.htm) with this article defending them (http://www.usatoday.com/news/opinion/editorials/2010-08-02-editorial02_ST1_N.htm). Which side has the better part of the argument? 

TLM 17-7: The Government Accounting Office (GAO) has issued a report on for-profit colleges containing a scathing indictment of practices at many of them. The GAO report is summarized at http://www.gao.gov/products/GAO-10-948T.  In the summer of 2010 the U.S. Department of Education proposed new regulations for for-profit colleges aimed at addressing the abuses. The proposed new regulations are summarized at http://www.ed.gov/news/press-releases/proposed-rule-links-federal-student-aid-loan-repayment-rates-and-debt-earnings. It is expected that the new regulations will be finalized by the end of 2010 and take effect in 2011. Read the summary of the new regulations or, if they have been finalized by the time you read this, locate the final regulations and read them.  Summarize how the regulations address the perceived abuses of for-profit schools. Are these regulations fair in your opinion? Should the regulations be more stringent?

TLM 17-8:  What constitutes abuse or bad faith sufficient to justify dismissal of a Chapter 7 case under §707(b) is undefined in the Code other than in the context of the means test and presumption of abuse for the consumer debtor. Prior to its amendment by BAPCPA, §707(b) authorized dismissal of a Chapter 7 case for “substantial abuse.” And “bad faith” is a familiar bankruptcy concept as well though it historically arose in objections to the confirmation of Chapter 13 plans. One of the many unanswered questions raised by the BAPCPA changes is whether courts will construe these concepts any differently than in the past. Research the decisions of the courts in your federal district or circuit to see how they have interpreted and applied the abuse concept both before and since BAPCPA and note any changes in that analysis.  See if you can locate pre-BAPCPA cases dealing with bad faith in the context of a Chapter 7 case and compare those with any post-BAPCPA cases you can find dealing with bad faith in the §707(b) context.  A good pre-BAPCPA case to begin with to get a feel for these issues is In re Zick, 931 F. 2d 1124 (6th Cir. 1991). Summarize your research in a memorandum.
TLM 17-9:  Make arrangements to attend a hearing on a reaffirmation agreement. What debt is the debtor seeking to reaffirm? How extensive is the hearing? Does the judge question the debtor regarding his understanding of the legal consequences of the reaffirmation? Does the judge approve or disapprove the reaffirmation? Do you agree with the judge’s decision?  Summarize your observations and opinions in a memorandum.

TLM 17-10:  If you did not complete TLM 15-2, consider doing that now. Ask how the interviewee how he goes about identifying debts that may be non-dischargeable? How frequently are objections to discharge brought in his cases and is a creditor or the U.S. Trustee more likely to raise file such a motion? How does he choose between a public and private sale of property to be liquidated?  Does he ever use www.bankruptcysales.com/view_assets3.cfm?ID=40  or other Internet sites to sell property of the estate?  Does he take a position pro or con on reaffirmation agreements? Summarize  your interview in a memorandum.

TLM 17-11:  In 2007-2008 the attorney general of New York received favorable publicity for investigating and taking action to resolve several problems plaguing the student loan industry. First the NYAG convinced a number of lenders to cease and desist from engaging in “revenue sharing” agreements with colleges pursuant to which the lenders paid the colleges a percentage of the loans taken by students enrolled in the college. The agreements were deemed to constitute a conflict of interest for the colleges whose obligation should be to steer students to the best student loan available rather than the loan that would mean income for the college. Read the NYAG’s description of this situation and the Code of Conduct that office developed for lenders and colleges at www.oag.state.ny.us/bureaus/student_loan/home.html.  Read about the Code of Conduct at www.nasfaa.org/publications/2007/nnyagagain040307.html. Additionally, the NYAG negotiated settlements with eight student loan companies alleged to have been marketing products so that they falsely appeared to be federally guaranteed loans when they were not.  Read the article at http://biz.yahoo.com/ap/080905/student_loan_probe.html. In August 2008 Congress passed and President Bush signed into law the Higher Education Opportunity Act of 2008 containing certain student loan “sunshine” provisions intended to avoid the kinds of conflicts of interest involved in the revenue sharing agreements investigated by the NYAG and to prevent various deceptive and misleading practices by student loan lenders. Summaries of HEOA can be found at www.acenet.edu/e-newsletters/p2p/ACE_HEA_analysis_818.pdf and www.themiddleclass.org/bill/higher-education-opportunity-act-2008. Review these sources and summarize the unethical/illegal practices that were going on in the student loan industry. Determine if the HEOA will be sufficient to remedy those practices. If possible, interview a student financial advisor at a local college to determine what changes HEOA or state legislation has produced in their student loan advising. Or, if possible, interview someone associated with a student loan company to ask the same questions. Summarize your findings and recommendations for further reform in a memorandum.
TLM 17-12: An interesting case construing the “solely because” language of §525(a) in the context of a corporate debtor is FCC v. NextWave Personal Communications, Inc., 537 U.S. 293 (2003). Section 525 protections have been found to attach prior to the actual bankruptcy filing (see In re Mayo, 322 B.R. 712 (Bkrtcy. D. Vt. 2005 but compare In re Kanouse, 168 B.R. 441 (S.D. Fla. 1994), aff’d 53 F.3d 1286, certiorari denied, 516 U.S. 930).  The applicability of the antidiscrimination provisions in employment raises the question of whether they create a new private right of action for employment discrimination supplementing other common law and statutory protections for workers (see In re Lesniewski, 246 B.R. 202 (E.D. Pa. 2000). Begin with these cases then research the decisions of the courts of your federal district to see how they have interpreted §525. Prepare a memorandum summarizing your research.

TLM 17-13: Important provisions of the College Cost Reduction and Access Act, passed in 2007 went into effect on July 1, 2009. The legislation does not alter the non-dischargeability of student loans in bankruptcy or the undue hardship exception as discussed in the text but it does contain two pro-consumer provisions for debtors who take out undergraduate or graduate student loans directly from or guaranteed by the federal government. One is a student loan debt forgiveness program for qualified “public interest” workers and the other is an income-based repayment option which ties the amount of monthly payments on student loan debt to the graduate’s income and caps them at no more than 15% of the debtor’s discretionary income. Read the articles at www.law.com/jsp/nlj/PubArticleNLJ.jsp?id=1202431601871&rss=nlj&slreturn=1 and http://thenewservice.wordpress.com/2009/04/14/ccra2007/ then answer the following questions:  1) Who will qualify as a “public interest” worker for purposes of the student loan debt forgiveness provisions? 2) How long must one who qualifies as a public interest worker pay on the student loan debt before it can be forgiven? 3) Can a graduate/debtor who is not a public interest worker choose the income-based repayment option? 4) What percentage of monthly discretionary income will most student loan debtors who choose the income-based repayment option actually pay on the student loan? 5) After how many years of payments can one choosing the income-based repayment option have the balance of student loan debt forgiven by the federal government? 6) Why is this federal loan forgiveness program more reliable than similar state-sponsored programs?

TLM 17-14: The average amount educational debt that graduating college students take with them as they leave campus is rising. Read the article at http://thechoice.blogs.nytimes.com/2009/12/02/debt/?h. As of late 2010, total student debt owed by Americans even exceeds total credit card debt: http://www.washingtonmonthly.com/college_guide/blog/student_loan_debt_surpasses_cr_1.php. What is the average amount of that nationally? In your state? What is the rate of unemployment for college graduates between the ages of 20-24 nationally? In your state? 
For Chapter Eighteen:

TLM 18-1:  What are the limits to what can be considered “regular income” sufficient to support a Chapter 13 plan?  Research the cases in your federal district or circuit on this issue. The In re Baird case cited in the text is a good starting point. Note the cases cited in that opinion as well as the citations to the legislative history of §101(30). Prepare a memorandum summarizing your research.

TLM 18-2:  The subject of attorney’s fees is one near and dear to the heart of all debtors’ lawyers. The fee must be approved by the bankruptcy court so the fees charged for handling Chapter 13’s are likely to reflect what the bankruptcy courts are allowing. Check with the U.S. Trustee’s office or a standing trustee or a practitioner and see what the going rates are for debtors’ lawyers handling Chapter 13 cases. Is the matter addressed in the local rules of your bankruptcy court or district court? Do local practitioners feel the rate allowed is fair?  Is there any ongoing effort to have the bankruptcy judges in your federal district raise the approved rate? Prepare a memorandum summarizing your findings.

TLM 18-3: Determine who is the standing Chapter 13 Trustee(s) in your federal district. Arrange an interview with that person or arrange to have them come and speak to your class. Prepare questions to ask including how many cases they handle each year; how much money their office distributes to creditors each year; what percentage of Chapter 13 cases are 100% plans; their typical duties in handling a case; the most common issues that arise in the administration of a Chapter 13 case; how the standards, including good faith, are applied to confirm or modify a plan or to decide a motion to dismiss or transfer. Arrange to attend a Chapter 13 first meeting of creditors if possible. 

TLM 18-4:  Make arrangements to attend one or more first meetings of creditors in Chapter 13 cases. What kinds of issues arise at those meetings? Are they resolved there or postponed for later resolution? How much attention does the standing trustee seem to pay to each case? Do the debtors’ lawyers seem prepared to offer solutions to problems that arise at the meeting? If you can, speak with any debtor’s attorney after the meeting whose cases raised issues you did not understand or found particularly interesting. Prepare a summary of your observations.

For Chapter Nineteen:
TLM 19-1:  Read In re Frederickson, cited in the chapter, then research the rulings of the bankruptcy, district and circuit courts of your federal circuits to see if any bankruptcy courts have ruled regarding this alternative interpretation of §1325(b)(4) and if those decisions have stood up on appeal to the district or circuit court. Prepare a memorandum summarizing your findings.

TLM 19-2:  Assume Roger and Susan Matthews resided in your county and state. Complete OBF 22C for them based on that assumption using both the lower and higher income numbers utilized for the Matthews in the chapter. 

TLM 19-3: Follow up on the point made in P-H 19-j in the text. Interview someone from the U.S. Trustee’s office in your federal district to determine whether they agree that use of the IRS national and local standards to determine expenses is resulting in Chapter 13 debtors in your district paying less to their creditors than they would have under pre-BAPCPA law.

TLM 19-4: Determine if your federal district follows the edict of In re Risher, cited in the text, for the proposition that the monthly disposable income figure listed on Line 59 of OBF 22C is only the starting point to for determining the Chapter 13 debtor’s actual disposable income.

TLM 19-5: Review P-H 19-i in the text. Research to determine whether the courts in your federal district follow In re Washburn or In re Ransom cited there on the issue of whether a debtor may take the deduction for vehicle ownership expense allowed in Lines 28-29 of OBF 22C (or Lines 23-24 of OBF 22A for a Chapter 7 debtor) if the vehicle is paid for and is subject to neither a lease nor a secured debt.

TLM 19-6: Review P-H 19-k in the text. Research to determine whether the courts in your federal district follow In re Rudler or In re Harris cited there on the issue of whether a debtor can deduct secured payments for his home or vehicles on Line 47 of OBF 22C (or on Line 42 of OBF 22A for a Chapter 7 debtor) where the debtor intends to surrender such property rather than keep it.
For Chapter Twenty:

TLM 20-1: If you did not complete TLM 17-3, arrange an interview with the standing Chapter 13 trustee in your district if possible. In addition to the questions suggested in TLM 17-3, ask how the trustee applies the requirements imposed on classifications of creditors in Chapter 13 cases based on §§1322(a)(3) and (b)(1). How often are proposed plans objected to on that basis? What kinds of payments are typically made outside the plan in your district? Does the trustee or bankruptcy judge have any policy allowing or forbidding that? Does the court in your district conduct a formal confirmation hearing in the absence of an objection to confirmation? How lenient is the trustee or the judge in allowing debtor’s time to cure missed payments under the plan?  Does the trustee consider the judge more or less lenient on this issue?  Does the judge wait until after the bar date for filing claims to confirm Chapter 13 plans or proceed with confirmation immediately following the §341 meeting?
TLM 20-2:  What constitutes “household goods” for purposes of §§522(d)(3) and (f)(1)(B) is frequently contested. Research the decisions of your federal bankruptcy, district or circuit courts to determine various items of property that have been contested under this phrase and how broadly or narrowly your courts have defined it. Summarize your research in a memorandum.  

TLM 20-3:  Should bankruptcy judges be authorized to modify (cram down) the home mortgage of a Chapter 13 debtor to assist the debtor in holding on to his home?  Bankruptcy judges can already do so in a Chapter 12. And, in Chapter 11, 12 and 13’s judges can currently cram down a mortgage on a second home or commercial property owned by the debtor. On March 5, 2009, the House of Representatives passed President Obama’s Helping Families Save Their Home Act (HFSTHA) which will amend Chapter 13 to allow bankruptcy judges to modify the debtor’s mortgage in his principal residence by reducing the principal secured amount owed to the value of the property at the time the case is filed. The balance owed would become an unsecured claim of the creditor. The legislation now heads to the Senate for consideration where its fate is uncertain due to opposition by most lenders and Republicans. As passed by the House, the HFSTHA would apply only to mortgages existing at the time the law is enacted, not to future mortgages. And a debtor seeking the employ the cramdown provision would be required to first attempt to negotiate a voluntary loan modification with their lender. Read the summary of the HFSTHA at http://thomas.loc.gov/cgi-bin/bdquery/z?d111:HR01106:@@@D&summ2=m&. Check www.thomas.gov to see if the Senate has now passed the bill and, if so, when it was signed into law. What is the reason behind the push for this legislation in early 2009? Do you agree with giving bankruptcy judges this modification power? Should that power be limited to existing mortgages? Why have bankruptcy judges previously been given the power to modify mortgages on property of the debtor but not on his principal residence? Is this special treatment for creditors holding mortgages on the principal residence of the debtor?  Does the Code’s treatment of mortgage modification powers by the bankruptcy court reflect a fair balancing of the interests between debtors and creditors? 

TLM 20-4: Mortgage company mistakes may block foreclosures but may also cause consumer homeowners in Chapter 13 added problems. Read the article of Kathryn Porter, who has become a noted expert in the area of consumer mortgages, at http://www.utexas.edu/law/journals/tlr/assets/archive/v87/issue1/porter.pdf then answer the following questions: 1) What kinds of mistakes do the holders of mortgages often make? 2) How might these mistakes give the homeowner facing foreclosure a defense to stop foreclosure? 3) How common are such mistakes by mortgage holders? 4) Why are those mistakes so seldomly raised as a defense in a foreclosure action? 5) What mistakes by mortgage companies can cost homeowners extra money and other complications? 6) What should every homeowner do to make sure their mortgage is being properly administered?
For Chapter Twenty-One:

TLM 21-1:  Determine the procedures followed in the bankruptcy courts in your federal districts regarding confirmation in Chapter 13 cases. Is a confirmation hearing held if there is no objection to the plan? How soon after the first meeting of creditors does confirmation occur? Are confirmation procedures followed in your bankruptcy courts set out in the local rules of those courts? What other unique procedures are followed in your bankruptcy courts regarding confirmation or modification of Chapter 13 plans? Regarding tolerance of missed plan payments? 
TLM 21-2:  Research the decisions of the bankruptcy, district and circuit courts in your federal circuit regarding what is or is not good faith in the context of plan confirmation or modification and case dismissal or transfer. Here are two good ones to start with:  In re Leavitt, 171 F.3d 1219 (9th Cir. 1999) and In re Lancaster, 280 B.R. 468 (Bank. W.D. Mo. 2002). Organize the cases you find into the categories of Illustration 19-f then expand the list of questions following that illustration that might be asked in connection with each category.

TLM 21-3:  Research the decisions in the bankruptcy, district and circuit courts of your federal circuit regarding the standards utilized to allow or disallow the modification of a Chapter 13 plan both from the standpoint of the debtor requesting modification of obligations downward and a creditor requesting modification upward. Here are two good ones to get started from both perspectives:  In re Nolan, 232 F.3d 528 (6th Cir. 2000) and In re Thomas, 291 B.R. 189 (Bankr. M.D. Ala. 2003). Would you characterize the courts in your district or circuit to be lenient or strict in allowing modifications or somewhere in between? Do they seem to be more pro-debtor or pro-creditor?  Prepare a memorandum summarizing your research and conclusions. 

TLM 21-4: A good article on modification of Chapter 13 plans is Modified Plans of Reorganization and the Basic Chapter 13 Bargain, by David Gray Carlson in Am. Bankr. L.J. Volume 83, Issue 4 for 2009 beginning at page 585. Read the article. What does Carlson mean by the “basic Chapter 13 bargain”? Why are many bankruptcy courts resistant to proposed modifications of Chapter 13 plans? What does Carlson argue that such courts are missing?

For Chapter Twenty-Two:

TLM 22-1:  In some communities the small business case and/or the single asset real estate case may be commonly filed. If that is true in your community you may want to learn more about them.  Research those two specialized kinds of reorganization cases and prepare a memorandum summarizing how they works and differences between Chapter 11’s treatment of those cases and others.  Be sure to cover changes made by BAPCPA in those types of proceeding. A good place to start to learn more about the small business case is Small Business and the 2005 Bankruptcy Law:  Should Mom and Apple Pie Be Worried? by Robert M. Lawless, 31 S. Ill. U.L.J. 585 (Spring 2007).  For the single asset real estate case, start with Understanding the Basics of Bankruptcy & Reorganization 2007 Single Asset Real Estate Cases, by Steven H. Felderstein, et al, Practicing Law Institute (PLI) Order No. 11410 November, 2007. 

TLM 22-2:  Arrange to interview the U.S. Trustee or an experienced Chapter 11 debtor’s or creditor’s attorney in your area concerning Chapter 11 practice.  Include questions regarding how many Chapter 11 cases are filed in your federal district?  How many of those are small business cases or single asset real estate cases? How many Chapter 11 cases fail to clear the hurdle of obtaining first day orders? How many cases fail to get a plan confirmed? What issues arise in a Chapter 11 that never or rarely do in other cases under the Code? What special skills do attorneys and paralegals need for working in the Chapter 11 area?  Summarize your interview in a memorandum. 

TLM 22-3:  Research the local rules of your bankruptcy court to see whether and how they address issues regarding procedures in a Chapter 11 case including the U.S. Trustee’s initial debtor interview, the filing of a written inventory, periodic operating reports, motions for insider compensation, etc. If the local rules do not address these matters, arrange an interview with the U.S. Trustee in your federal district to determine how they are handled. Summarize your findings in a memorandum.

TLM 22-4:  Clearly the driving force behind bankruptcy court’s allowing the §363(b)(1) sale over an objection that it is effectively a sub rosa plan of reorganization is the desire to maximize the return to the estate (see, e.g., In re Ames Dept. Stores, Inc., 136 B.R. 357, 359 (Bankr. S.D.N.Y. 1992).  In contrast to the tolerant attitude toward this procedure in In re Lionel Corp. cited in the text, read In re Braniff Airways, Inc., 700 F.2d 935 (5th Cir. 1938). And see how various courts have adopted more specific requirements to clarify the “sound business purpose” test of In re Lionel Corp. See, e.g., In re Titusville Country Club, 128 B.R. 396 (Bankr. W.D. Pa. 1991); In re Plabell Rubber Products, Inc., 149 B.R. 475, 479 (Bankr. N.D. Ohio 1992); In re Weatherly Frozen Food Group, Inc., 149 B.R. 480, 483 (Bankr. N.D. Ohio 1992); and In re Delaware & Hudson Ry. Co., 124 B.R. 169 (Bankr. D. Del. 1991). Prepare a memorandum summarizing your research.

TLM 22-5:  Who is a “party in interest” is, curiously, not defined in Code. Yet the phrase is used throughout the Code in connection with who is authorized to take certain actions and who is entitled to notice of actions taken by others in a case. Perhaps Congress included it to be obvious and it is obvious that the debtor, owners of the debtor in a Chapter 11 case, any trustee appointed, the U.S. Trustee and creditors will be parties in interest. But what about the current beneficiary in the will of an individual debtor who arguably be impacted by what happens in the case?  What about a person injured by a product or activity of debtor? If you did not complete TLM 14-1 on this question, research the case law in your federal circuit to see how the courts there have construed who is and is not a party in interest. Summarize your research in a memorandum. 

TLM 22-6: (Historical): The history and development of the necessity doctrine is interesting and illustrates the extent to which common law rules and practices still influence modern statutory practice as under the Code. The doctrine arose out of the common law ‘necessity of payment’ doctrine established in railroad reorganization cases in the late 1800's. In re K-Mart, 359 F.3d 866, 871 (7th Cir. 2004) criticized the common law origin of the doctrine saying, , “A "doctrine of necessity" is just a fancy name for a power to depart from the Code” and said authorization for motions must be found in the Code itself but not all courts agree. The doctrine also calls attention to §105(a) of the Code that bankruptcy judge’s have historically relied on to fashion equitable remedies and procedures not expressly addressed in the Code. Is that section essentially an invitation to utilize common law principles in Code cases where the Code is silent? Start with In re K-Mart and work backwards to explore the history of the necessity doctrine and/or §105(a) and prepare a memorandum summarizing your findings.

TLM 22-7:  An excellent tool for identifying specific companies filing for Chapter 11 reorganization is available at www.chapter11library.com/. Chapter 11 Library.com allows you can search by debtor name, year, industry, jurisdiction, or asset size. Try searching for companies that have filed in your federal district since the first of the year. Filings in each case are listed but are not available for free from the site.
For Chapter Twenty-Three:

TLM 23-1:  Research the decisions of the bankruptcy, district and circuit courts in your federal circuit to determine if they approve cross-collateralization arrangements for post-petition debt?  Prepare a memorandum summarizing the prevailing rules and standards in your circuit. Will they be upheld on appeal? To get a start on that research, read and compare In re Saybrook Mfg. Co., 963 F.2d 1490 (11th Cir.1992) with In re Texlon, 596 F.2d 1092 (2nd Cir.1979) and In re Vanguard Diversified, 31 B.R. 364 (Bankr. E.D. N.Y. 1983).   

TLM 23-2:  The topic of individuals filing in Chapter 11 is an interesting and controversial one. That chapter of the Code seems designed for businesses rather than individuals. Research some of the criticisms historically raised to individuals being allowed to file in Chapter 11 at all. Prepare a memorandum summarizing those issues, alternative suggestions that are made and what you would recommend. A good place to start is by reading The Sub Rosa Subchapter:  Individuals in Chapter 11 after BAPCPA, by Judge Bruce A. Markell (University of Illinois Law Review, Vol. 2007 page 67, December 2006).

TLM 23-3:  Arrange to interview an attorney experienced in handling Chapter 11 cases for the debtor. Include questions regarding the greatest challenge of handling a Chapter 11. What role do paralegals play in the case from beginning to end and how well versed do they need to be in bankruptcy law and procedure? How helpful is it for the debtor’s attorney and staff to understand business concepts and the particular business of the debtor? How much time is involved in preparing the petition and schedules; in handling the motions related to first day orders; in motions related to operating the business prior to plan confirmation; in fashioning the plan and disclosure statement; in the voting and approval process?  Look at TLM 20-2 for other suggestions. Summarize your interview in a memorandum.

TLM 23-4: Read P-H 23-b again. If you have not done so already, locate and read the Dawson article referenced there. The power of a bankruptcy court to approve the request of an employer/ debtor to modify and even reject a collective bargaining agreement demonstrates how broad that power is. Think of how many individual workers can be impacted by such a decision when it involves a CBA. Think of the impact of a modification or rejection of a CBA on the families of the workers and the entire community. Non-lawyers often assume that the Bankruptcy Code is pro-debtor and provides a procedure for debtors to escape responsibility for their just debts and this power would seem to support that. But note the showing the employer has to make to achieve this modification.  Might it sometimes be in the long-term interest of workers for the modification to be granted? See if you can think of other provisions of the Code that seem pro-debtor. Then think of some that are pro-creditor.  
For Chapter Twenty-Four:
TLM 24-1:  If possible, attend a hearing on a disclosure statement in the bankruptcy court in your district. Arrange to review the disclosure statement and plan beforehand by going to the bankruptcy court clerk’s office or logging onto PACER. The clerk can identify such a case for you. Compare the contents of the disclosure statement with Illustration 24-a. Does the disclosure statement contain everything listed in Illustration 24-a?  More?  Compare the disclosure statement with the plan it supports.  Does the disclosure statement seem to contain all the detail a creditor would need to make an informed decision? Is the plan well written? Organized? Clear?  Does the plan propose to impair one or more classes and, if so, identifying 1) each class of creditors that is impaired under the proposed plan; 2) the percentage of debt that the creditors in each impaired class are projected to receive. How are priority claims treated in the plan? How are secured claims treated? Prepare a memorandum summarizing the plan, disclosure statement and the hearing. 

TLM 24-2:  If possible, attend a plan confirmation hearing in the bankruptcy court in your district. Arrange to review the plan and disclosure statement and plan beforehand by going to the bankruptcy court clerk’s office or logging onto PACER. The clerk can identify such a case for you. What issues are raised at the confirmation hearing?  Does the judge participate actively or passively?  Was there more than one plan subject to confirmation? Did the DIP propose the plan under consideration or another party an interest?  Prepare a memorandum summarizing your observations. 

TLM 24-3:  Research the decisions of the bankruptcy, district and circuit courts in your federal circuit regarding the new value exception to the absolute priority rule of §1129(b)(2)(B)(ii). Do your courts recognize that exception and, if so, how are the rule and the exception applied in your circuit?  Two cases to get you started are the dicta in Case v. Los Angeles Lumber Products, Co., 308 U.S. 106 (1938) that recognized the new value exception and In re La Salle Street Partnership, 523 U.S. 1106 (1999) in which the court discussed the exception but did not expressly adopt it. Summarize your research in a memorandum. 
TLM 24-4: After months of dwindling sales and struggles to stay afloat, Chrysler, one of America’s “Big Three” automakers, filed for reorganization under Chapter 11 in May 2009. You may benefit from tracking this important Chapter 11 case. Start by reading the following articles on the Chrysler filing: www.usatoday.com/money/autos/2009-06-09-chrysler-dealer-cuts-approved_N.htm and www.washingtonpost.com/wp-dyn/content/article/2009/06/05/AR2009060500550.html and www.google.com/hostednews/ap/article/ALeqM5g3iCudvEHr_SFxASOkt7S4vyuzqwD98S0CG82 and www.businessweek.com/bwdaily/dnflash/content/jun2009/db20090610_272697.htm?campaign_id=rss_daily. Who opposed the sale of Chrysler to Fiat and on what basis? How many Chrysler dealerships were terminated in connection with the filing? How much of the new Chrysler will Fiat own? What will the new Chrysler get from Fiat in return? What is the involvement of the U.S. government in the Chrysler reorganization? Will the new Chrysler be liable for car warranty claims that could be made against the old Chrysler? How many plants did Chrysler not sell to Fiat as part of the reorganization plan? What new company emerged from the reorganization in June 2009 and what is it going to manufacture? Determine the current status of the Chrysler reorganization. 

TLM 24-5: General Motors followed Chrysler into Chapter 11 in June 2009. Start by reading the following articles: http://news.yahoo.com/s/ap/20090527/ap_on_bi_ge/us_gm_bondholders and www.freep.com/article/20090618/BUSINESS01/906180387 and www.google.com/hostednews/ap/article/ALeqM5g3iCudvEHr_SFxASOkt7S4vyuzqwD98S0CG82 and http://www.washingtonpost.com/wp-dyn/content/article/2009/07/10/AR2009071001473.html then answer the following questions: 1) What was the dispute between GM management and GM unsecured bondholders prior to the Chapter 11 filing? 2) What is the fundamental difference in how secured creditors of Chrysler and GM were treated in the respective bankruptcy cases? 3) Before GM filed, how long was it expected to be in Chapter 11 and when did it in fact emerge from Chapter 11? 4) How large a stake in the reorganized GM did the U.S. government receive?  Unsecured bondholders? The UAW retiree health care trust? The governments of Canada and Ontario? 5) How many executive positions were cut in the GM reorganization?  How many plants? How many dealers? How many employees?
