SCOTUS decision in AT&T Mobility v. Concepcion deals severe blow to power of states to restrict arbitration clauses in consumer contracts
(Update to Chapter Nine, Section D, pages 173-176)
On April 27, 2011, the Supreme Court of the United States (SCOTUS) announced its decision in AT&T Mobility v. Concepcion, __ U.S. __ (2011).  In a 5-4 vote, the conservative majority on SCOTUS dealt a severe blow to the attempts of states to regulate and restrict contractual arbitration clauses in consumer contracts. Specifically, the court held that the Federal Arbitration Act (FAA), in which Congress enunciated a mandatory preference for upholding arbitration clauses in contracts affecting interstate commerce (the vast majority of contracts do), does not permit a state to strike down a contractual clause prohibiting class action arbitration on the grounds of unconscionability. 

Read the summary of the case at http://sblog.s3.amazonaws.com/wp-content/uploads/2010/11/ATTPreview.pdf and the summary of the decision at http://www.scotusblog.com/2011/04/opinion-analysis-what-counts-as-arbitration-and-who-decides/ then answer the following questions (the entire opinion can be accessed at http://www.supremecourt.gov/opinions/10pdf/09-893.pdf). 

1. Which justice wrote the opinion for the majority?

2. What is the basis for the majority’s conclusion that allowing consumers with similar claims against a business to pursue their claims jointly in a class action arbitration “unduly interferes” with the arbitration? 

3. How does Justice Breyer’s dissent disagree with the majority on this important point?

4. Do you agree with the majority’s view or the dissent’s?   Why?

5. After this decision, is there any basis on which a court might use state law to strike down an arbitration clause in a contract? What about state law on fraud or duress or undue influence? The concurring opinion of Justice Thomas suggests these grounds might still be available to states to restrict the reach of an arbitration clause. But is there a substantive difference between a contract or contract term deemed unenforceable due to fraud, duress or undue influence and one deemed unenforceable due to unconscionability? 

6.  Do you find it curious that the five justices making up the current conservative majority on the court and all of whom decided this case for AT&T Mobility effectively restricted state power In this decision in favor of more expansive federal power? 
7. Congress can change the result in this case for future contractual disputes by amending the FAA to clarify that its provisions are subject to scrutiny under state contract law concepts. With the currently divided Congress (at this writing Democrats control the Senate and Republicans the House of Representatives), do you think that is likely? Which political party is likely to favor such an amendment to the FAA and which is likely to oppose it? 
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