Learn by Doing for Chapter 1:

LBD 1-1.Locate the statute(s) in your state setting forth the  definition of a private investigator. Prepare a memorandum summarizing whether, and under what circumstances, a paralegal performing interviewing and investigating work for an attorney, as an employee or on a case-by-case basis, will need to obtain a private investigator's license.

LBD 1-2.Locate the statute(s) in your state setting forth the  requirements for obtaining a private investigator's license. Contact the agency or administrative board that regulates issuance of the license in your state and obtain an application and other relevant information.

LBD 1-3.Arrange and conduct an interview with a licensed private  investigator in your area who works frequently with attorneys on civil and/or criminal cases. Your questions should focus on:

· the process of becoming a licensed private detective;

· the skills and procedures routinely used by private detectives;

· the role of ethics in the profession; and

· the importance to the private detective of understanding litigation procedure, the rules of evidence, legal ethics, and any other areas indicated by your instructor. Prepare a memorandum summarizing your interview.

LBD 1-4.Locate the most recent case(s) decided by the highest court  in your state setting forth the elements of an action for malicious prosecution and abuse of process. Prepare a short memorandum distinguishing the two causes of action in your jurisdiction.

LBD 1-5.Determine whether your state has adopted any formal  guidelines for attorneys licensed in the state governing their supervision of paralegals. (Such guidelines may have been adopted by statute, court rule, case law, or by the state bar association.) Prepare a memorandum summarizing how those guidelines apply to a paralegal involved in interviewing and investigating work under the supervision of an attorney.

LBD 1-6.Locate and review the materials on private investigators in  Appendix E, Resources for the Investigator. Then do the following:

a. Using the online resources for locating a private investigator set out in Appendix E, locate a private investigator in your area who specializes in (1) domestic relations investigation; (2) employment background checks; and (3) locating missing persons.

b. Using the Web site for Investigative Reporters and Editors, Inc., at www.ire.org, see if you can locate an investigative journalist in your area.

c. It is possible to become a Certified Legal Investigator (CLI). Go to the National Association of Legal Investigators Web site at www.nalionline.org and review the requirements for becoming a CLI there. Then go to the U.S. Department of Labor Web site at www.bls.gov/oco/ocos157.htm and review the job outlook for private investigators. Prepare a memorandum summarizing what you have discovered.

LBD 1-7.  Survey a representative sampling of private firms in your area, large, medium and small, to determine 1) whether they use paralegals; 2) the ratio of paralegals to attorneys; 3) how many of the paralegals are certified by either NALA (www.nala.org/certification.aspx), NFPA (www.paralegals.org/displaycommon.cfm?an=17), NALS (www.nals.org/certification/Index.html), AACP (www.aapipara.org/Certification.htm) or, in Texas, Florida, North Carolina and Ohio, by the state; and 4) whether their paralegals specialize in particular areas or are generalists. Do the same with a representative sampling of corporations in your area. Prepare a memorandum summarizing your findings. 

LBD 1-8.  Visit the homepage of the ABA Standing Committee on Paralegals at www.abanet.org/legalservices/paralegals/. Locate the list of ABA approved paralegal programs in your state. Contact the director of one or two of those programs and ask 1) why they decided to seek ABA approval for their program; and 2) whether, in their experience, being ABA approved gives their program an advantage in recruitment or their graduates an advantage in job placement in their area. Then Google, Yahoo or Bing to locate other programs in your area that are not ABA approved. Contact the director of one or two of those unapproved programs and ask 1) why they have chosen to not seek ABA approval; 2) whether, in their experience, being ABA approved gives a program an advantage in recruitment or its graduates an advantage in job placement in their area.

LBD 1-9. Some private and public employers now make a form distinction between paralegal and legal assistant. As part of the survey you conduct in connection with LBD 1-7, include a question regarding 1) whether this distinction is made and, if so, 2) the differences in job description/responsibilities and compensation.

Learn by Doing for Chapter 2:

LBD 2-1.  Locate the statute(s) in your state governing the unauthorized practice of law and prepare a memorandum summarizing how your state has defined the practice of law and the penalties for engaging in the unauthorized practice of law.

LBD 2-2. Determine if the authority that governs attorneys licensed in your state(s) has adopted guidelines for attorney utilization of paralegals, or if the ethical code for attorneys in your state(s) addresses that topic and, if so, prepare a memorandum comparing such guidelines or code provisions to the NALA and ABA Guidelines. If your state has not adopted any such guidelines review those adopted by the state of Colorado at http://www.cobar.org/index.cfm/ID/106/subID/23108/CLAS// and compare those to the NALA and ABA Guidelines.

LBD 2-3. Locate the rules regarding authorized disciplinary measures, both public and private, that may be taken against attorneys in your state(s) for unethical conduct. Prepare a memorandum summarizing those measures and the existing procedure for imposition of such measures.

LBD 2-4.  We have been asked to render an ethical opinion based on the following facts. Please review the facts of the case, research the governing ethical rules in your state, and draft an opinion letter with your conclusions for your instructor's review.

Mary Bryant was employed as a legal assistant by the law firm of Rock, Roll, and Remember. Ms. Bryant had a friend, Ruth Jones, who wanted to divorce her husband, Ralph Jones. Ms. Jones, however, did not feel she could afford to hire an attorney. Knowing that Ms. Bryant's law firm did divorce work, she asked Ms. Bryant for assistance in filing her divorce suit. Ms. Bryant explained to her friend that she was not a lawyer and could not represent her. However, Ms. Bryant did agree to copy certain forms in her employer's office and provide them to Ms. Jones so Ms. Jones could fill them out and file them pro se with the appropriate court. Ms. Bryant proceeded to do this without the knowledge of her employer. She provided the papers to Ms. Jones and explained to her how to fill them out and that was the extent of the assistance she rendered to her friend. However, to her surprise, Ralph Jones retained Rock, Roll, and Remember to represent him in the divorce action filed by Ms. Jones. Ms. Bryant did not work on the case and decided to say nothing about her assistance to Ms. Jones. This all came to light in the course of Ms. Jones's discovery deposition. The law firm was fired by Mr. Jones. Ms. Bryant was fired by the law firm. An ethical complaint has now been filed against the law firm by Mr. Jones. Ms. Bryant has filed for unemployment compensation which is being opposed by the firm on the grounds that she was fired for cause.

Please address the following questions in your draft opinion letter:

a. Did Ms. Bryant violate any legal or ethical rules by assisting Ms. Jones in the way that she did?

b. Did Ms. Bryant violate any ethical rules by remaining silent when her employer agreed to represent Mr. Jones in the divorce?

c. Can the law firm be held responsible for any ethical violation or liable for any tortious conduct committed by Ms. Bryant in this matter?

d. What kind of punishment or sanction can the law firm expect to receive if it is found to be responsible for unethical conduct with respect to Mr. Jones?

LBD 2-5.  Read, then prepare a memorandum summarizing one or more of the following articles regarding tort liability of paralegals and attorneys who use them: Lissitzyn, Christine B., What’s in a Name? Should Paralegals be Liable for Legal Malpractice?, 15 NO. 4 Prof. Law. 2 (2005); Thaler, Jeffrey A., An Attorney’s Professional Responsibility for Non-Lawyer Staff and Consultants: Beware!, 17 MEBJ 106 (2002); Kao, Frances P., NO, A PARALEGAL IS NOT A LAWYER, 16-FEB BUSLT 11 (Jan. / Feb. 2007);  Wade, Tort Liability of Paralegals and Attorneys Who Use Their Services, 24 Vand. L. Rev. 1133 (1971). Then read and brief one or more of the following cases:  Lockney v. Vroom, 61 Va. Cir. 359 (2003) [compare Musselman v. Willoughby Corp., 230 Va. 337, 337 S.E.2d 724 (1985)]; People v. Smith, 74 P.3d 566 (Colo. 2003); Fla. Bar v. Abrams, 919 So.2d 425 (Fla. 2006) [compare Florida Bar v. Lawless, 640 So. 2d 1098 (Fla. 1994)].

LBD 2-6.  Read Zimmerman v. Mahaska Bottling Co., 270 Kan. 810 (2001); Owens v. First Family Fin. Servs., 379 F. Supp. 2d 840 (S.D. Miss. 2005); and Wal-Mart Stores, Inc. v. Dickinson, 29 S. W. 3d 796 (Ky. 2000). Prepare a memorandum summarizing what these cases say about the applicability of the attorney-client privilege to nonlawyers. Read In re Complex Asbestos Litigation, 232 Cal. App. 3d 572, 283 Cal. Rptr. 737 (1991) and In re American Home Products, 985 S.W.2d 68 (Tex. 1998). In your memorandum, summarize what these cases say about conflicts of interest involving nonlawyers. Read Akron Bar Assn. v. Green, 673 N.E.2d 1307 (Ohio 1997); In re Hessinger & Assocs., 192 B.R. 211 (N.D. Cal. 1996); UPL Committee v. State Dep't of Workers' Comp., 543 A.2d 662 (R.I. 1998). In your memorandum, summarize what these cases say about the unauthorized practice of law by nonlawyers. Read one or more of the following: Kueck, Dianne M., Avoiding the Unauthorized Practice of Law by Non-Lawyer Assistants, 32 Colo. Law. 27 (March 2003); Mootz, Thais E., Independent Paralegals Can Fill the Gap in Unmet Legal Services for the Low-Income Community, 5 U. D.C. L. Rev. 189 (Fall 2000); Ray, Dan, Regulating Legal Assistant Practice: A Proposal that Offers Something for Everyone, 11 Wash. U. J.L. & Pol’y 249 (2003); Rosenbaum, Stephen A., The Juris Doctor is in: Making Room at Law School for Paraprofessional Partners, 75 Tenn. L. Rev. 315 (Winter 2008); The Florida Bar, 2006 Florida Ethics Guide for Paralegals and Attorneys Who Utilize Paralegals, Fleth Fl-Cle 1-20; Kaz, Juliet L., Legal Document Services: Dangerous Alternatives to Attorneys?, 2 J. Legal Advoc. & Prac. 122 (2000) then prepare a memorandum summarizing the article you read.

LBD 2-7.  Arrange and conduct an interview with a representative of the entity in your state charged with investigating or prosecuting charges of unethical conduct by attorneys. Your questions should focus on:

· the most common ethical and professional violations and what could be done to avoid them;

· any disturbing trends in ethical and professional violations; and

· the role of paralegals in causing or preventing ethical violations by the supervising attorneys;

and any other matters as assigned by your instructor. Prepare a memorandum summarizing your interview.

LBD 2-8.  Read the opinion in Jennifer Lynn Alsip v. Johnson City Medical Center, 197 S.W.3d 722 (Tenn. 2006), considering the issue of whether defense counsel in a personal injury or wrongful death lawsuit may properly conduct an ex parte interview with the treating physician for the plaintiff or the decedent. Prepare a memorandum answering the following questions:

1. What is the difference between a testimonial privilege protecting physician-patient communications and an implied covenant of confidentiality between physician and patient?

2. On the issue of whether the implied covenant of confidentiality between a physician and patient is violated when defense counsel conducts an ex parte conference with the treating physician of a plaintiff in a personal injury or the decedent in a wrongful death lawsuit, how did the Alsip court find?

3. What was the rationale of the court in Alsip in deciding whether an ex parte conference between defense counsel and the treating physician of a plaintiff or decedent violated the covenant of confidentiality between the physician and the patient?

4. According to the opinion, how many other states appear to follow the rule adopted by Tennessee in Alsip?

LBD 2-9.  Visit the Web site of NALA (www.nala.org) and NFPA (www.paralegals.org). Locate the code of ethics of each organization posted there and prepare a memorandum noting the topics both codes address and any topics addressed by the code of one organization but not the other.

LBD 2-10. Determine whether the bar association of your state or county issues advisory opinions on issues of ethical and professional compliance. If so, are they available online? Search those and locate opinions issued in the last 20 years regarding attorneys’ utilization of paralegals. Look for opinions dealing with 1) a paralegal changing jobs and the necessity of screening her from certain files and clients in the new position to avoid a conflict of interest and possible breach of attorney/client privilege; 2) when communication with persons not represented by counsel is permissible; 3) whether appearances by a paralegal at quasi-judicial hearings such as first meetings of creditors in bankruptcy cases or docket soundings in trial courts constitute UPL; and 4) whether disbarred lawyers can work as paralegals or teach paralegal courses. Prepare a memorandum summarizing what you find on those or other topics. If you are unable to locate such opinions in your state, take a look at the ethics opinions issued by the NFPA at http://www.paralegals.org/displaycommon.cfm?an=1&subarticlenbr=796 or, if you are a member of the ABA, check the for opinions on those topics among its issued opinions at http://www.abanet.org/cpr/pubs/ethicopinions.html.

LBD 2-11: Must attorneys use encrypted software when e-mailing clients in order to avoid waiving the attorney-client privilege? According to a 1998 ABA advisory opinion, Advisory Ethics Opinion 98-A-650(a), encryption is not required in order to use e-mail via the internet to transmit client confidences and secrets.  The opinion was based on the widespread use of e-mail and the determination that because of the technology used security is generally “no more problematic than the security of a non-cordless telephone line.”  The opinion warned, though, that attorneys have a duty to inform clients that they are using e-mail.  Of course, if the client objects to the use of e-mail, “the lawyer must cease using e-mail when the client’s confidential communications are therein discussed.” This may not be the final word in your jurisdiction, however. Check the ethical opinions of your state bar association or other governing entity, the court rules of your state supreme court or the court decisions in your state to see what the rule is regarding the failure to use encrypted software and potential waiver of privilege. Prepare a memorandum summarizing your findings.

Learn by Doing for Chapter 3:

LBD 3-1.Prepare a diagram of the court system in your state and summarize the subject matter jurisdiction of each court.

LBD 3-2.Locate the statutes of limitation in your state for the following civil causes of actions and prepare a memo summarizing them and your sources of authority. Also indicate if there is a statute of repose which relates to any of these.

negligent personal injury 


medical malpractice

negligent injury to personal property 

legal malpractice

outrageous conduct 



slander

libel 





fraud

products liability 



assault

LBD 3-3.Assume your client was injured by a product she ordered from  a shop-at-home catalog distributed by a company in a distant state. Your client did not receive the catalog directly from the company but borrowed it from a friend who also lives in another state. You wish to file a product liability suit in the state where your client resides and was injured by a defect in the product purchased out of the catalog. Locate your state's long-arm statute and prepare a memorandum stating an opinion as to whether the civil trial court(s) of your state courts will be able to assert personal jurisdiction over the non-resident catalog company. Include in your memo other facts that you might want to determine in order to form a better opinion.

LBD 3-4.Determine whether your state has a rule with language similar  to FRCP 11. If so, research the decisions of your state courts regarding what constitutes a "reasonable inquiry" sufficient to satisfy the rule's requirements and prepare a memorandum summarizing your findings. Or, locate and read one of the following: Nelken, Sanctions Under Amended Rule 11, 74 Geo. L. Rev. 1313 (1986) or Solovy, Jerold S., et al., Sanctions Under Federal Rule of Civil Procedure Rule 11, 583 PLI/Lit 105 (April 1998), then prepare a memorandum summarizing the various sanctions that different courts have imposed for Rule 11 violations.

LBD 3-5.We wish to file a lawsuit in state court alleging breach of  contract and fraud in connection with a land sale transaction. We wish to demand a jury and will also be seeking immediate injunctive relief in the complaint because we have information that the defendant is removing assets from the state for the purpose of defeating our client's ability to satisfy any judgment that may be awarded. Locate the following information and prepare a memorandum summarizing what you find:

a. Which trial court(s) in your state will have subject matter jurisdiction to hear this suit?

b. What rules govern proper preparation of the complaint for filing in that court and its service on the defendant?

c. Does that court have any local rules that pertain to the proper preparation of the complaint or its service?

d. Are there any special rules or statutes that come into play since we will be seeking injunctive relief in the complaint?

e. What rules govern how quickly we can get a hearing on our request for injunctive relief after we file the complaint?

f. Do the rules of procedure or the local rules of the court tell us when the court conducts hearings on motions for injunctive relief and whether a legal brief is required in support of the motion?

LBD 3-6.Locate the venue statute(s) for the civil and criminal trial  courts of your state and prepare a memorandum summarizing them.

LBD 3-7.Determine whether and to what extent your state has waived  sovereign immunity for the following wrongful acts and prepare a memorandum summarizing your findings:

negligent operation of a vehicle by state employee on the job

failure to properly maintain a state road right of way

physical assault by state employee while on the job

theft of property by state employee while on the job

negligent procedures by medical staff in a state hospital

LBD 3-8.Research the three federal statutes mentioned in the last  section of this chapter and prepare a memorandum summarizing the scope of the governmental waiver of immunity in each.

LBD 3-9.Determine if your state has adopted by statute or court rule  a mandatory or discretionary mediation procedure for civil actions. If so, obtain the text of the rule and any governing procedures and prepare a memorandum summarizing them. Determine whether, and under what circumstances, a paralegal or other non-licensed person can act as a mediator. If your state has not adopted any such procedure, determine if the U.S. district court in your federal district has done so.

LBD 3-10.Using the online resources provided in Appendix E for alternative dispute resolution, locate a qualified mediator to help resolve a dispute in your state regarding (1) a commercial construction contract; (2) alleged race discrimination in the work place; (3) a stock transaction; and (4) distributions to withdrawing partners in an engineering firm.

LBD 3-11: Brief the Towmbly and Iqbal cases cited in the text. Locate the civil pleading requirements in your state rules of civil procedure and research your state case law to see if your state does or does not follow these cases. Prepare a memorandum summarizing your findings. 

Learn by Doing for Chapter 4:

LBD 4-1. Determine whether the rules of procedure governing civil actions in the state courts of your state or the local rules of your state trial court(s) contain a voluntary disclosure rule similar to FRCP 26(a) or the discovery of 1) the existence and provisions of liability insurance agreements as is permitted by FRCP 26(a) and 2) the financial condition of a defendant. If so, prepare a memorandum comparing any differences in the state and federal rules.

LBD 4-2. Your instructor will provide you with the transcript of a deposition. You are to prepare a chronological index of the deposition, then a subject matter index of it, and finally a narrative summary of the deposition.

LBD 4-3. Arrange and conduct the interview of an experienced trial attorney or a litigation paralegal regarding the importance of the paralegal or new associate being familiar with the adversarial system and the rules of civil and/or criminal procedure including, in particular, the discovery rules, to effectively assist the trial lawyer in pre-filing investigation, formal discovery, trial preparation, and trial.

LBD 4-4. Assume you are asked by your supervising attorney to work on a case involving the following facts. Your client, Big John, broke his leg while working for his employer Slim Jim, Inc., on a construction site. Big John's doctor, Dr. Jack, set the leg and sent him to Big Bargain Home Health Care, Inc. ("BBHHC"), to rent a crutch, instructing Big John to use it for two weeks before returning to see him. Big John, who is 6′3″ and weighs 240 lbs., went to BBHHC and was fitted for a crutch by Sally Slack, a new, part-time employee of BBHHC. Ms. Slack had the owner of BBHHC, Little Jake, check the fitting of the crutch before Big John left the premises. Two days later the crutch gave way as Big John was coming down a set of stairs and he fell, breaking his other leg. The crutch has a sticker on it saying it was made by B & J, Inc., a corporation in your state. Suit will be filed by your supervising lawyer on behalf of Big John in the general trial court of your state. The theories of liability will include negligence and strict liability due to an inherently dangerous and defective crutch. Do the following:

a. List prospective defendants in this suit.

b. List prospective witnesses to be deposed in this suit.

c. Select one of the prospective witnesses you listed in (b) and do the following:

1. Outline the questions your lawyer should ask that witness.

2. List the documents, if any, that should be requested or subpoenaed to the deposition of that witness, including electronically stored documents.

3. Prepare an appropriate notice of deposition to be served on opposing counsel in connection with the deposition of that witness.

4. Prepare an appropriate deposition subpoena for that witness.

5. Assuming suit has been filed, draft a letter to the opposing counsel confirming the agreed-upon date for the deposition and enclosing the notice.

6. Assuming suit has been filed, draft a letter to the court reporter confirming the arrangements for the deposition.

LBD 4-5. Assume the same facts as in LBD 4-4 and assume further that suit is filed on behalf of Big John against defendants including BBHHC. Draft a set of interrogatories and document requests on behalf of Big John to this defendant.

LBD 4-6. Using the online resources for the federal judiciary and for state and local governments in Appendix E, see if you can locate online the local rules for (1) the U.S. district court in your federal district and (2) the state courts of your state.

LBD 4-7. Determine whether the local rules of the U.S. district court in your federal district or your state trial court(s) allow or require the electronic filing of documents. If so, determine if there is a tutorial or other available instruction in how to file electronically in that court, and go through that instruction. Prepare a memorandum summarizing how it is done.

LBD 4-8. Locate and read the decision in Zubulake v. UBS Warburg, LLC, 217 F.R.D. 309 (S.D.N.Y. 2003) (Zubulake I) and Rowe Entertainment, Inc. v. William Morris Agency, Inc., 205 F.R.D. 421 (S.D.N.Y. 2002). Prepare a memorandum comparing the eight-factor Rowe test with the seven-factor test Zubulake I developed for determining when costs of producing electronic discovery should be shifted from the producing party to the requesting party. How does Zubulake I find the Rowe test lacking? Which approach do you think is fairer or more reasonable? . See how the Zubulake test was applied in Semsroth v. City of Wichita, 239 F.R.D. 630 (D. Kan. 2006) and Quinby v. WestLB AG, 245 F.R.D. 94 (S.D.N.Y. 2006). Determine if any cases in your state or federal circuit have been decided following or refusing to follow Zubulake. 

LBD 4-9. Read the following articles that appeared in the October 2005 issue. of Trial magazine: Gathering Digital Data, by Richard J. Arsenault and John R. Whaley; A Practical Guide to E-mail Discovery, by Craig Ball; Electronic Evidence in Everyday Cases, by William S. Friedlander and Mark A. Buchanan; and Make the Most of E-data Experts, by Keith L. Altman. Prepare a memorandum summarizing the advice you would recommend your supervising attorney give to a new business client regarding creating and storing information electronically.

LBD 4-10. Some testifying experts are not “retained or specially employed” to provide testimony as contemplated by FRCP 26(a)(2)(B). A witness who will testify as an expert may already be employed by a party (e.g. an engineer, chemist or accountant who is a full-time employee of a corporation that becomes a party to a lawsuit). Or a witness may be both a fact witness and one who will give expert opinions (e.g. the treating physician in a personal injury case). FRCP 26(a)(2)(B) appears on its face to require a report from a testifying witness only if that witness is retained or employed for the purpose of giving testimony but some courts have construed it broadly to require the report from all experts regardless of category. Read and compare Minnesota Min. & Manuf. Co. v. Signtech USA, Ltd., 177 F.R.D. 459 (D. Minn. 1998) and  Duluth Lighthouse for the Blind v. C.B. Bretting Manuf. Co., 199 F.R.D. 320 (D. Minn. 2000) then prepare a memorandum summarizing the competing rationales. Research your state rules of civil procedure and case law to determine how your state handles the expert reporting requirement. [Amendments being considered to FRCP 26(a) will clarify that the report is due only from an expert retained or employed to give testimony and that the party calling other testifying experts need only disclose the subject matter on which the expert will testify and provide a summary of the facts and opinions to which the expert will testify. Unless changed following the comment period, these amendments to FRCP 26(a) will go into effect in December 2010. Read the text of the proposed amendments to FRCP 26(a) at http://www.uscourts.gov/rules/proposed0810.html.] See also, LBD 15-1.

LBD 4-11. For an excellent look at the kinds of problems that can arise in e-discovery, the pitfalls for counsel refusing to take seriously her duty to preserve electronic evidence after being advised of a litigation hold on it, and the power of the courts to punish non-compliance, read the seminal family of Zubulake decisions: Zubulake I, 217 F.R.D. 309 (S.D.N.Y. 2003) (addressing the legal standard for determining the cost allocation for producing e-mails contained on backup tapes); Zubulake II, 230 F.R.D. 290 (S.D.N.Y. May 13, 2003) (addressing Zubulake's reporting obligations); Zubulake III, 216 F.R.D. 280 (S.D.N.Y.2003) (allocating backup tape restoration costs between Zubulake and UBS); Zubulake IV, 220 F.R.D. 212 (S.D.N.Y.2003) (ordering sanctions against UBS for violating its duty to preserve evidence); and Zubulake V, 229 F.R.D. 422 (S.D.N.Y. 2004) (imposing sanctions on UBS for failure to produce relevant e-material and tardy production of other e-material. Be prepared to answer the following questions: 1) What kind of case was Zubulake? 2) What e-material did plaintiff seek to discover from defendant? 3) At what point was UBS on notice of a duty to preserve the e-material? 4) What test did the trial court devise for allocating costs of locating producing requested e-material? 5) What burden did the trial court place on the producing party as to backup disks once it is on notice of the need to preserve? 6) Did outside counsel for UBS fulfill its duty regarding communicating with its client and insuring that the litigation hold was honored? 7) What is the source of the trial court’s authority to impose sanctions for spoilation of evidence? 8) What are the elements that must be shown to receive an adverse inference instruction to the jury according to the trial court in Zubulake V? 9) When can sanctions for spoilation or nonproduction be imposed for merely negligent rather than intentional spoilation per Zubulake V? 10) Have courts in your federal circuit or state addressed the Zubulake family of cases in the context of e-discovery and, if so, have the chosen to follow it?
LBD 4-12. Gutman v. Klein, WL 4682208 (E.D.N.Y. October 15, 2008) involves a recommendation of sanctions by a U.S. magistrate judge for discovery abuse. The federal district judge upheld the recommended sanctions of default judgment against defendant and assessment of plaintiff’s attorney’s fees and costs against defendant (see Gutman v. Klein, WL 5084182 (E.D.N.Y. Dec. 2, 2008). The decision in Gutman is likely to be appealed to the Second Circuit. Check and see if it has been then prepare a memorandum summarizing the actions of the defendant in the case that led to the sanctions and the analysis of those actions by the magistrate and district judges and, if available, the Second Circuit. If this subject interests you, take a look as well at Metropolitan Opera Ass’n., Inc., v. Local 100, Hotel Employees, 212 F.R.D. 178 (S.D.N.Y. 2003). What were the actions of the defendant and its attorneys there that led to sanctions? What sanctions were imposed on the offending party and on its attorneys? What did this court say are the obligations of an attorney in supervising a client’s response to document requests? 

LBD 4-13. See ABA Civil Discovery Standards 57–76 (2004) (Standards 29–33) (at http://www.abanet.org/litigation/discoverystandards/). For local rules regarding e-discovery, see, e.g., U.S. Dist. Ct. Rules E.D. & W.D. Ark., L. R. 26.1; U.S. Dist. Ct. Rules D.N.J., L. Civ. R. 26.1; U.S. Dist. Ct. Rules M.D. Pa., L. Civ. R. 26.1; U.S. Dist. Ct. Rules D. Wyo., L. Civ. R. 26.1, App. D; and Standing Order Governing Civil Case Management, W.D.N.C. Misc. No. 3:07-MC-47 (Doc. No. 2). Has your federal district court, federal district or state courts adopted rules or guidelines regarding e-discovery? If so, locate and review those and summarize them. If not, review the local rules referenced here and compare their similarities and differences. Has your state, federal district or circuit decided any cases involving the metadata issues raised in Hypothetical 4-6? Has your state or local bar association issued any ethical opinion regarding those issues? If so, summarize those as well.

LBD 4-14. A number of new scrub softwares are available now, including, as examples, iScrub from Esquire Innovations, Inc. (http://esqinc.com/section/products/2/iscrub.html), MetaReveal from BEC Legal Systems (www.beclegal.com/products.aspx?id=64), and Change-Pro TDC (Total Document Comparison) from Litera Corp. (www.change-pro.com/). Both Microsoft (www.theregister.co.uk/2004/02/02/microsoft_releases_metadata_removal_tool/) and Corel (www.corel.com/servlet/Satellite?pagename=Corel3/Section/Display&sid=1047024315119&gid=1047024331836&cid=1144159894033&trkid=WPE-TUT-0406) have developed metadata removal tools to go with their software.  Contact three or four law firms in your community and interview the office manager regarding 1) whether their office has adopted a formal metadata policy; 2) if so, the basic terms of the policy; 3) how the policy is supervised and enforced; 4) whether the office uses one or more scrub softwares; and 5) if so, which one(s). Summarize your findings in a memorandum.

Learn by Doing for Chapter 5:

LBD 5-1. Locate the rules of criminal procedure for your state. Prepare a memorandum comparing the scope and procedures for discovery allowed under those rules with the scope and procedures allowed by the FRCrP.

LBD 5-2.  Read Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963) and United States v. Agurs, 427 U.S. 97, 96 S. Ct. 2392, 49 L. Ed. 2d 342 (1976). Then research the case law of your state to see how your courts have construed and applied the Brady doctrine to specific discovery requests. Prepare a memorandum summarizing your findings.

LBD 5-3.  Review the Jencks Act at 18 U.S.C. §3500. Prepare a memorandum discussing whether you agree or disagree with the limited procedures allowed there to obtain statements of witnesses and why. How, if at all, would you change that procedure?

LBD 5-4.  Arrange and conduct the interview of an experienced attorney specializing in criminal defense work,  prosecuting attorney, or paralegal who works in that area of the law. In your interview, ask questions about the importance of formal pretrial discovery to their work, whether they think the rules favor the prosecution or the defense or neither, and the role they believe the assisting legal professional can play in assisting with formal discovery.  Prepare a memorandum summarizing your interview.  

LBD 5-5.  Assume that Rowdy Outlaw (Case  Study No.  1  in  Appendix A isgoing to be charged with first degree murder under the homicide statutes of your state. Draft the indictment for that charge.

LBD 5-6.  Using the online resources for criminal law provided in Appendix E, Resources for the Investigator, see if you can locate current crime statistics for your state for the past five years.

Learn by Doing for Chapter 6:

LBD 6-1. Determine which party (the prosecution or criminal defendant) has the respective burden(s) of proof to prove or refute on the issue of insanity in your jurisdiction when the defendant raises the insanity defense. Also determine what standard or degree of proof (preponderance, clear and convincing, beyond a reasonable doubt) is required for the party having the burden to prove/refute. Put your findings in the form of a research memorandum.

LBD 6-2. Determine what standard or degree of proof is required of a plaintiff to prevail in a case of civil fraud in your jurisdiction. How do the statutes or court decisions of your state distinguish between the "preponderance" standard and the "clear and convincing" standard? Put your findings in the form of a research memorandum.

LBD 6-3. List and summarize the various statutory and common law privileges currently recognized in your state. 
LBD 6-4. Research and prepare a memorandum regarding the history, development, and current status of the spousal privileges in your state. Regarding the spousal testimonial privilege, is it available to both spouses or only the testifying spouse in your state? Is it available only in criminal cases or both civil and criminal? Regarding the marital confidential communication privilege, is it available to both spouses? Is it available in both civil and criminal cases? What common law or statutory exceptions are recognized to these privileges?

LBD 6-5. Interview a government prosecutor and/or a criminal defense lawyer concerning their agreement or disagreement with the marital privilege, the spousal testimony privilege, and the Fifth Amendment privilege against self-incrimination. Prepare a memorandum comparing the two viewpoints expressed as well as your own opinions on those privileges.

LBD 6-6. If LBD 2-8 was not done  when you were covering Chapter 2, consider doing it here because it deals with an important aspect of the physician-patient privilege.

Learn by Doing for Chapter 7:

LBD 7-1.Review FRE 701 through 704 regarding the use of expert  testimony. Then research the rules regarding use of expert testimony in state court proceedings in your state. Prepare a memorandum comparing the differences between the federal rules and state rules.

LBD 7-2.Read the cases of  Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999) and Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). Prepare a memorandum summarizing the procedure and factors to be considered by a trial judge in deciding whether to admit expert testimony. Research the case law in your state or federal circuit since Daubert to see how those courts are applying these rulings of the Supreme Court. Include a summary of those findings in your memorandum.

LBD 7-3.Interview an experienced trial attorney who utilizes new associates or paralegals or an experienced litigation paralegal concerning the importance of the assisting legal professional knowing the rules of evidence to effectively assist the attorney in pretrial investigation, formal discovery, trial preparation, and trial.

LBD 7-4.Research case decisions in your federal circuit or state  courts or both regarding the discretionary hearsay exceptions found in FRE 803(24) and 804(b)(5). Prepare a memorandum summarizing your research. Discuss the kinds of evidence the appellate courts have allowed or disallowed under these exceptions. Do the courts seem to favor these exceptions by construing them broadly or disfavor them by construing them narrowly?

Use the Case Studies in Appendix A to complete the following:

LBD 7-5.Review Case Study No. 1 (The Rowdy Outlaw Case). 
a. Assume the prosecution asks the police officer who interviewed Mrs. Outlaw to testify as to what Mrs. Outlaw told him that evening. List all objections that the defense should make to the admissibility of that testimony and all arguments the prosecution might make to have that testimony admitted.

b. Assume the prosecution asks the officer who interviewed Rowdy Outlaw to testify as to Outlaw's change of story regarding where he was the night of the murder. List all objections that the defense should make to the admissibility of that testimony and all arguments the prosecution might make to have that testimony admitted.

c. Assume the prosecution asks Connie Cornelius what her husband said in the car as they passed the Palace Towers on the morning of the murder. List all objections that the defense should make to the admissibility of that testimony and all arguments the prosecution might make to have that testimony admitted.

d. Assume the prosecution wants to offer the pick, turkey feather, and guitar string found at the murder scene into evidence at the trial. List every part of the evidentiary foundation the prosecution will have to lay in order to have these items admitted.

LBD 7-6.Review Case Study No. 2 (The Red Dog Saloon Case). 
a. Assume Tanya Trucker cannot be located before trial. Assume further that counsel for Soupspoon Wise wants to have him testify as to her comment to the officer regarding the tag on the Ford Bronco and the comments of the driver of the Bronco and its passenger that she overheard. List all objections the defense is likely to make to the admissibility of such testimony and all arguments Soupspoon's counsel might make for their admissibility.

b. Assume that Tanya Trucker is located but at the trial in which the driver of the Bronco is a defendant she denies that she saw the license plate on the Bronco or that she heard the driver or occupant of that vehicle say anything. You learn in the course of your investigation that (1) the driver of the Bronco was the owner of a major Nashville recording studio and that subsequent to the accident Tanya signed with his studio; (2) that the driver of the Bronco has a two-year-old conviction for petty theft in a neighboring state but would be a felony in your state); (3) that the driver of the Bronco has a three-year-old civil judgment against him in your state for plagiarizing a song writer's work; and (4) that Tanya Trucker has fifteen arrests and three convictions for prostitution in the last five years.

1. Will counsel for Soupspoon be able to ask Tanya Trucker on cross-examination about her statements to Soupspoon regarding the tag and the comments of the Bronco driver and occupant and, if so, on what basis?

2. After Tanya Trucker testifies, will counsel for Soupspoon be able to have Soupspoon testify regarding her comments to him on the tag and the statements of the Bronco driver and occupant and, if so, on what basis?

3. If counsel for Soupspoon attempts to offer in evidence the matters you discovered in the course of your investigation, what objections will the defense likely make to each and what arguments will Soupspoon's counsel make for their admission?

4. Assume the judge rules that the two-year-old conviction of the Bronco driver is admissible but the driver denies such conviction in his testimony. What will you need to do in order to get proof of that conviction in evidence?

c. Assume that both the driver and the occupant of the Bronco are located and identified and that the driver is a defendant in the lawsuit and the occupant is not. Assume further that counsel for Soupspoon wants to have the occupant testify as to his (the occupant's) comments to the driver and the driver's responses. List all objections the defense is likely to make to the admissibility of such testimony and all arguments Soupspoon's counsel might make for their admissibility.

d. Assume the owner of the Red Dog Saloon, as well as Turtle Shoop, the individual who operates the Saloon and leases the premises from the owner, are sued by Soupspoon for failure to adequately maintain the parking lot in a safe condition. Both defendants deny any negligence and both deny any responsibility for maintaining the parking lot, alleging that any such responsibility belongs to the other defendant. You learn in your investigation that the week after the accident, Turtle Shoop had lights installed in the parking lot of the saloon and that the written lease between Shoop and the owner of the premises requires the owner to maintain liability insurance covering the premises including the parking lot. Counsel for Soupspoon wants to offer in evidence proof of the lights being installed, the lease, and the liability insurance policy. List all objections the defendants are likely to make to these three items of proof and all arguments Soupspoon's counsel might make for their admissibility.

LBD 7-7.Read Case Study No. 3 (The Vidalia Unyon Case). 
a. Assume that in formal discovery you obtain all financial records of Mr. Unyon's veterinary practice, including some records of his accountant who is not a party to the divorce suit. How will Vidalia's counsel get the accountant's records into evidence over a hearsay objection?

b. Will Mrs. Unyon be allowed to testify regarding her belief as to the identity of the voice that called her and told her of her husband's affair and, if so, what foundation must be laid for that evidence?

c. What evidentiary foundation must be laid for the admissibility of Mr. Unyon's little black book?

d. If Mrs. Unyon wants to testify to her husband's initial silence in response to her accusations of unfaithfulness, what objections might counsel for Mr. Unyon make to that offered testimony and what arguments would Mrs. Unyon's counsel make for its admission?

e. Assume that when the divorce suit goes to trial, the paternity suit against Mr. Unyon by Georgia Peach is still pending. Assume further that Mr. Unyon has denied in the pleadings filed in the paternity suit that he is the father of Ms. Peach's baby. If counsel for Mrs. Unyon wants to offer testimony regarding the paternity suit pending against Mr. Unyon to prove his likely infidelity:

1. How will counsel offer that proof other than through the testimony of Mr. Unyon or Ms. Peach?

2. What objections will counsel for Mr. Unyon likely make to that offered proof and what arguments will counsel for Mrs. Unyon offer for its admissibility?

Learn by Doing for Chapter 8:
LBD 8-1.Over the course of a week, maintain a journal documenting  your observations of three different people with whom you come in regular contact. Note and record your impressions of their voices, body language, and facial expressions. Keep a running record of dates and times of observation, physical surroundings, and a description of your observations. Choose both people you know well and people you don't know well. Don't tell them what you are doing and make every effort to not be obvious or unduly obtrusive. Following each observation, interpret it—write down what you think you have observed tells you about that person. What were they consciously or unconsciously communicating to you at the time?

LBD 8-2.If you have access to  The CLA Review Manual by Virginia Koerselman (West Legal Studies, 2d ed. 1998), study Chapter 2 on Communications and then complete the self-test at the conclusion of the chapter. Repeat the test until you score at least a 90 percent on it.

LBD 8-3.Review the list of books pertaining to verbal and nonverbal  communication skills in Appendix E, Resources for the Investigator. Select one of the books and prepare a book report briefly summarizing the main points of each chapter.

LBD 8-4.Arrange and conduct the interview of an experienced trial  lawyer. In the interview focus on the lawyer's experience at using the verbal and nonverbal communication skills discussed in this chapter to evaluate clients, witnesses, juries, judges, and opposing counsel. Let the interviewee know in advance that you will be focusing on this particular skill.

LBD 8-5. The term “kinesics” is believed to have been coined by dancer turned anthropologist, R.L. Birdwhitsell. His seminal work, Introduction to Kinesics, is listed in Appendix E along with a number of other resources dealing with verbal and non-verbal communication. See if you can locate a kinesics expert in your area and arrange an interview. Ask about the expert’s experience and training in the field; any experience in consulting or testifying for attorneys; and what the expert considers the basic principles of reading body language.

Learn by Doing for Chapter 9:

LBD 9-1.Use the Case Studies in Appendix A for the following: 
a. Review Case Study No. 1 (The Rowdy Outlaw Case). Assume that Rowdy Outlaw has been charged with first degree murder under the governing statute(s) of your state. Assume further that your law office has been retained to defend Outlaw on that charge. Prepare an initial plan of investigation for the defense of Mr. Outlaw. If your instructor directs, be prepared to present your plan of investigation to the class for discussion and critique.

b. Review Case Study No. 2 (The Red Dog Saloon Case). Assume that your law office is retained to represent Soupspoon Wise in connection with a civil suit to recover his damages in the Red Dog Saloon incident. Prepare an initial plan of investigation for the claims of Mr. Wise. If your instructor directs, be prepared to present your plan of investigation to the class for discussion and critique.

c. Review Case Study No. 3 (The Vidalia Unyon Case). Assume that your law office is retained to represent Mrs. Unyon in her divorce action against Mr. Unyon. Prepare an initial plan of investigation for the representation of Mrs. Unyon. If your instructor directs, be prepared to present your plan of investigation to the class for discussion and critique.

d. Review Case Study No. 4 (The Rocky Road Project). Assume that your law office is retained to assist Rocky Road, Inc., with the legal aspects of its business plans. Prepare an initial plan of investigation for the representation of Rocky Road, Inc. If your instructor directs, be prepared to present your plan of investigation to the class for discussion and critique.

Learn by Doing for Chapter 10:
LBD 10-1.Schedule and prepare for the client interview in one of the  following Case Studies (from Appendix A) as assigned to you by the instructor. Contact the person who will be playing the role of the client. Schedule the interview then prepare: (1) a memo to the instructor summarizing your contact with the client; (2) a confirming letter to the client; and (3) any forms you might need for the interview. Prepare your questions for the interview.

a. Case Study No. 1 (The Rowdy Outlaw Case) Rowdy Outlaw

b. Case Study No. 2 (The Soupspoon Wise Case) Soupspoon Wise

c. Case Study No. 3 (The Vidalia Unyon Case) Vidalia Unyon

d. Case Study No. 4 (The Rocky Road Project) Rocky Road

LBD 10-2.Using one of the four Case Studies included in Appendix A as  directed by your instructor, and the information outlined below, draft a fee agreement for the client and a letter to the client (1) transmitting the fee agreement; (2) briefly describing the initial investigation your office has agreed to undertake on behalf of the client; and (3) estimating the cost and time for completing that investigation.

a. Case Study No. 1 (The Rowdy Outlaw Case): The supervising attorney has agreed that Outlaw will pay a $50,000 retainer up front. Monthly billings will show the charges for time and expenses made against the retainer and the remaining balance. The retainer amount will be replenished at the same level ($50,000) within ten days of the receipt by the client of a monthly statement showing the balance of the original retainer to be below $15,000, or two weeks before trial, whichever occurs first. Hourly rates to be charged are $250 per hour for partner attorneys, $175 per hour for associate attorneys, and $100 per hour for paralegals.

b. Case Study No. 2 (The Soupspoon Wise Case): The supervising attorney has agreed that Wise will pay a $10,000 retainer up front to be applied against expenses only, not legal fees. Expenses are to include all out-of-pocket costs incurred by the law office in connection with the representation including, but not limited to, long-distance phone calls, mailing, printing and copy costs, travel expenses (including mileage, food, and lodging), filing fees, court reporter costs, expert fees and expenses, and charges for online research or communications. The legal fee will be a contingency fee of one-third of the gross amount of any recovery by settlement, arbitration, judgment, or otherwise from whatever source and will increase to 40 percent in the event of an appeal by any party. If out-of-pocket expenses exceed the $10,000 retainer amount during the representation, all expenses in excess of $10,000 will be payable out of the balance of the gross recovery after the deduction of the legal fee. If there is no recovery, expenses in excess of the retainer amount will be paid within six months of the dismissal of the case or the termination of the representation, whichever occurs first.

c. Case Study No. 3 (The Vidalia Unyon Case): The supervising attorney has agreed that a motion for temporary support will be filed promptly after the divorce action is commenced, asking that Mr. Unyon be ordered to pay Mrs. Unyon's fees and expenses in connection with the representation or to designate funds in an identifiable account with sufficient balance for that purpose for her discretionary use. In the event that motion is not granted or the court does not order Mr. Unyon to pay or make sufficient funds available to pay the legal fees and expenses of Mrs. Unyon, Mrs. Unyon will pay monthly bills for all excess amounts within ten days of receipt of the statement. Hourly rates will be charged at $190 per hour for the supervising attorney and $95 per hour for paralegals.

d. Case Study No. 4 (The Rocky Road Project): The supervising attorney has agreed that RRI will make no advance payment. There will be monthly billings showing time and expense charges, but only the expenses will be payable, within 30 days of receipt. Accrued attorney fees will be shown on each statement but will not be payable until closing on the optioned ten acres or until the current option expires, whichever occurs sooner. Attorney fees accrued after the closing on the optioned ten acres will be payable as owed at the closing on the additional parcels to be purchased by RRI for the shopping center project or six months from the date of the final bill, whichever occurs sooner. Rocky Road, president of RRI, will sign a personal guaranty securing payment of all corporate fees and expenses owed to the firm now and in the future. Hourly rates will be charged at $250 per hour for partner attorneys, $195 per hour for associate attorneys, and $110 per hour for paralegals.

Learn by Doing for Chapter 11:
LBD 11-1.Conduct the interview of the client in one of the following  Case Studies from Appendix A assigned to you by the instructor. Then prepare a memorandum to your instructor containing an interview summary and a follow-up letter to the client.

a. Case Study No. 1 (The Rowdy Outlaw Case) Rowdy Outlaw

b. Case Study No. 2 (The Soupspoon Wise Case) Soupspoon Wise

c. Case Study No. 3 (The Vidalia Unyon Case) Vidalia Unyon

d. Case Study No. 4 (The Rocky Road Project) Rocky Road

Learn by Doing for Chapter 12:
LBD 12-1.Schedule and prepare for the interview of one of the  witnesses in one of the following Case Studies from Appendix A as assigned to you by the instructor. Contact the person whose name you are given who will be playing the role of this witness. Schedule the interview and then prepare: (1) a memo to the instructor summarizing your contact with the witness; (2) a confirming letter to the witness; and (3) any forms you might need for the interview. Also prepare your questions for the interview.

a. Case Study No. 1 (The Rowdy Outlaw Case)

	
	
	

	Candy Carmichael Outlaw
	Detective Willie Parker
	Ima Jean Grouse

	Dr. Michael Melody
	Jack Gates
	

	Connie Cornelius
	Georgette B. Good
	Charlie Choot
	


b. Case Study No. 2 (The Soupspoon Wise Case)

	
	
	

	Korn Pone
	Tanya Trucker
	Turtle Shoop


c. Case Study No. 3 (The Vidalia Unyon Case)

	
	
	


	Georgia Peach
	Hobo Booth
	Nosey Nelly


d. Case Study No. 4 (The Rocky Road Project)

	
	

	Grace Slickspot
	Real E. Smart


Learn by Doing for Chapter 13:
LBD 13-1.Conduct the interview of one of the witnesses (as assigned  by your instructor) in one of the following Case Studies from Appendix A. Then prepare a draft witness statement for the witness to sign. Do not actually have the person playing the role of the witness sign the statement; instead turn it in to your instructor for review as you would to a supervising attorney.

	
	
	

	a. Case Study No. 1 (The Rowdy Outlaw Case)
	
	

	outlaw Candy Carmichael 
Connie Cornelius
	Detective Willie Parker
Dr. Michael Melody
Georgette B. Good
	Ima Jean Grouse
Jack Gates
Charlie Choot

	b. Case Study No. 2 (The Soupspoon Wise Case)
	
	

	Korn Pone
	Tanya Trucker
	Turtle Shoop

	c. Case Study No. 3 (The Vidalia Unyon Case)
	
	

	Georgia Peach
	Hobo Booth
	Nosey Nelly

	d. Case Study No. 4 (The Rocky Road Project)
	
	

	Grace Slickspot
	Real E. Smart
	


LBD 13-2.Determine if any statute, court ruling, or ethical rule or  guideline in your state requires or encourages attorneys to provide witnesses a transcript of a recorded interview or a copy of any written statement made by the witness. If there is some requirement to provide the witness with a transcript or copy of their statement, determine if the requirement is conditioned on a verbal or written request from the witness. Prepare a memorandum summarizing your findings. In that memorandum, state whether you agree with the policy of your state on this matter and if not, how you would recommend it be changed.

Learn by Doing for Chapter 14:
LBD 14-1.Using one of the four Case Studies included in Appendix A  and the information outlined below, outline a detailed plan to identify currently unknown witnesses in each case. In your plan, designate each people source and each documentary/records source you intend to check.

a. Case Study No. 1 (The Rowdy Outlaw Case). We need to identify any witnesses who saw Rowdy Outlaw the night of the murder.

b. Case Study No. 2 (The Soupspoon Wise Case). We need to identify all witnesses who may have been present at the Red Dog Saloon at the time of the accident.

c. Case Study No. 3 (The Vidalia Unyon Case). We need to identify all of Greene Unyon's golf partners during the last year.

d. Case Study No. 4 (The Rocky Road Project). We need to identify all owners and operators of the gas station that sits on one of the parcels our client is interested in.

LBD 14-2.Prepare an advertisement to run in the local paper seeking  the witnesses described in LBD 14-1 and asking them to contact you.

LBD 14-3.We have been unable to locate the following witnesses and  would like to interview them. Based on what we currently know, prepare a memorandum summarizing how you would suggest we go about locating these persons.

a. Georgette B. Good in the Rowdy Outlaw Case (Case Study No. 1).

b. Tanya Trucker in the Red Dog Saloon Case (Case Study No. 2).

c. The anonymous caller in the Vidalia Unyon Case (Case Study No. 3).

d. The heirs of farmer Edward Dig Deep in the Rocky Road Project (Case Study No. 4).

LBD 14-4.How might someone in another part of the country go about  finding you if they had only your name and the name of the community you lived in 15 years ago? Play This Is Your Life for yourself. Make a list of all the sources—people sources, organizational sources, and documentary or records sources—that might be utilized by an investigator to locate you.

LBD 14-5.Think of someone you haven't seen since childhood but would  enjoy visiting with again. Using the people locating resources set out in this chapter and in Appendix E, see if you can locate that person. Keep a record of what resources you use to accomplish this task.

LBD 14-6.  Here are some tips for searching online correspondence and social networking sites. On Twitter you can use hashtags (http://hashtags.org/) to filter what/who you are searching for. Monitter (http://monitter.com/), Tweetdeck (http://tweetdeck.com/beta/), and Twitscoop (http://www.twitscoop.com/) allow you to search tweets using key words. On YouTube and Flickr you can search for videos and photos using key words. Use Twitter (http://twitter.com/), LinkedIn (www.linkedin.com/), Facebook (http://www.facebook.com/), MySpace http://www.myspace.com/ ) or Friendster (http://www.friendster.com/) to see if you can locate an old friend or acquaintance you have lost touch with who is using them. Or, if you use any of those services, see what information you have posted yourself might be accessed online by a stranger investigating you. Read Menzies, Karen B., Perils and Possibilities of Online Social Networks, Trial, July 2008 and summarize some of those perils to the investigated and possibilities for the investigator.  See also, LBD 18-9.

Learn by Doing for Chapter 15:
LBD 15-1. Read and compare Krisa v. Equitable Life Assur. Soc., 196 F.R.D. 254 (M.D. PA. 2000) with Regional Airport Authority of Louisville v. LFG, LLC, 460 F.3d 697 (6th. Cir. 2006). Then research the law of your federal circuit to see which approach it takes to waiver of attorney work product or other privilege by providing such materials to an expert  Research your state law to determine which approach your state takes. Do a memorandum summarizing your findings. [Note that amendments being considered to FRCP 26 may specifically protect from discovery 1) draft reports prepared by testifying experts and 2) communications between the testifying expert and the attorney except as they relate to compensation for the expert or identify facts or data considered by the expert. Unless changed following the comment period, these amendments to FRCP 26 will go into effect in December 2010. Read the text of the proposed amendments to FRCP 26 at http://www.uscourts.gov/rules/proposed0810.html.] See also, LBD 4-5.

LBD 15-2.Using the information on locating experts provided in  Appendix E, locate one or more expert witnesses in your area whom you would recommend that your supervising attorney consider retaining for consulting and/or testifying purposes in the following Case Studies from Appendix A. If possible, obtain a current resume or CV from each expert. If your instructor consents, it is permissible to contact these experts directly but be sure to explain to them that you are engaged in a learning exercise and not an actual case from which they could expect a fee.

a. Case Study No. 1 (The Rowdy Outlaw Case): a fingerprint expert

b. Case Study No. 2 (The Soupspoon Wise Case): a vocational expert

c. Case Study No. 3 (The Vidalia Unyon Case): a DNA expert

d. Case Study No. 4 (The Rocky Road Project): a soil contamination and reclamation expert

LBD 15-3.Arrange and conduct an interview with someone in your area  who has worked as a consulting and testifying expert for attorneys. Your questions should focus on the kinds of cases on which she has worked as an expert, what credentials she believes are most impressive to a judge or jury, what methods or techniques she utilizes to be most effective (believable) with a judge or jury, the importance of appearing objective to a judge or jury, and how she prepares for cross-examination. Ask how well she thinks attorneys do at cross-examination of experts, and what are the positive and the negative aspects of working with attorneys. Prepare a memorandum summarizing your interview for your instructor.

LBD 15-4.Read the cases of  Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999) and Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993). Prepare a memorandum summarizing the procedure and factors to be considered by a trial judge in deciding whether to admit expert testimony. Research the case law in your state or federal circuit since Daubert to see how those courts are applying these rulings of the Supreme Court. Include a summary of those findings in your memorandum. (Note: Do not use this LBD if LBD 7-2 was used.)

Learn by Doing for Chapter 16:
LBD 16-1.For the actual corporation you selected for Hypothetical  16-2, use the federal judiciary information sources set out in Appendix E to determine every federal lawsuit to which this corporation has been a party in the last five years. That includes being a plaintiff or defendant in a civil suit or a defendant in a federal criminal action. Prepare a memorandum summarizing each case you locate by name, court, docket number, date of filing, and a brief summary of the disposition of the case. Also summarize the different resources you utilized to locate this information.

LBD 16-2.Determine whether your state or local bar associations have  a handbook or other material listing the national, regional, and/or local offices of federal departments and agencies. Determine who publishes the source you locate, its cost, and how frequently it is updated. Also visit your local library and determine what resources are there to assist you in learning about the various federal departments and agencies, what they do, and how to contact them. As part of your visit, see which of the printed federal government resources listed in Appendix E are available in your local library.

LBD 16-3.Arrange a visit to the local or regional office of a federal  agency to tour the office, learn what the agency does, and its procedures, especially its procedures for handling requests for information. Your instructor may want to arrange a group visit for the entire class. Prepare questions to ask while you are there.

LBD 16-4.Select a federal agency and prepare and submit an actual  Privacy Act request for yourself. Think of records or information that may be maintained by a federal agency that you would like to see and prepare an actual FOIA request to the appropriate agency.

LBD 16-5.Review today's or a recent newspaper to locate an article  discussing legislation currently moving through Congress. Then use the online congressional information sources set out in Appendix E to locate all the information you can on that legislation, including congressional committee reports in both houses.

LBD 16-6.Locate the Homeland Security Act of 2002, 6 U.S.C. §§101 et  seq. Prepare a research memorandum discussing (1) the areas of responsibility the Department of Homeland Security has been given by Congress; (2) the various previously existing federal agencies that were transferred into this new department; (3) whether, as of the date of your research, the Department has promulgated any rules or regulations; (4) the accessibility of Department information through a FOIA request; and (5) in general, the extent to which the Department has been successfully implemented as of the date of your research.

LBD 16-7.Prepare a memorandum discussing the extent to which the  terrorist attack on the United States on September 11, 2001, has resulted in (1) federal agencies or state agencies in your state choosing to post less information on their Web sites; (2) the federal government or your state government imposing greater restrictions on information that can be legally accessed through the FOIA, the Privacy Act, or your state's open records act.

LBD 16-8.Review the E-Government Act of 2002, 44 U.S.C. §§3601 et  seq. (Public Law 107–347). Prepare a memorandum summarizing how the new statute is intended to make more government information available by Internet access. At the time this statute became law, some public interest groups were warning that some White House policies could undermine the law by making it harder and more costly for citizens to use the Internet to find government documents or take advantage of essential federal services. At issue was the White House's policy to allow private companies to bid for printing jobs, a move aimed at weakening the Government Printing Office's (GPO) longstanding near-monopoly on printing government documents. The possibility that the White House policy could hobble the GPO's role in coordinating the archiving of government documents had librarians and e-government advocates most alarmed. Visit the Web site for the Center for Democracy and Technology at www.cdt.org and conduct a search on this controversy. See if you can form an opinion as to whether the E-Government Act of 2002 is accomplishing its intended purposes or is being thwarted by the privatization of access to government information. Include your research on this issue in your memo.

LBD 16-9. Review the Consumer Product Safety Improvement Act of 2008 referenced in Illustration 16-5 and Welter, Joseph J. et al, The New CPSC Public Database of Incidents, For The Defense, December 2008 then answer the following questions: 1) What is a “report of harm”? 2) How quickly will the CPSC publish the report of harm in its accessible data base? 3) Can the manufacturer/labeler/seller of the product mentioned in a report of harm challenge the accuracy of the report or submit information for publishing disputing the report? 4) Will confidential information of the manufacturer/labeler/seller of a product mentioned in a report of harm be protected from disclosure? 5) what use might be made of this database in products liability litigation involving products mentioned? Narrower issues raised by the Act involve testing and certification requirements for certain products including children’s products containing lead and the application of those requirements to resellers of the product. See those issues addressed in Welter, Joseph J. et al., The 2008 CPSIA Starts to Take Shape, For The Defense, April 2009. 

Learn by Doing for Chapter 17:
LBD 17-1.Locate the open records act for your state (see Appendix E).  Prepare a memorandum summarizing the scope and procedure set forth in the statute for obtaining records.

LBD 17-2.Locate the adoption records statute or regulations for your  state. Prepare a memorandum summarizing the scope and procedure set forth in the statute for accessing the birth and placement records of an adoptee.

LBD 17-3.Determine whether your state or local bar association(s)  have a handbook or other material listing central and local offices of state departments and agencies. Determine who publishes the sources you locate, its cost, and how frequently it is updated. Also visit your local library and determine what resources are there to assist you in learning about the various state departments and agencies, what they do, and how to contact them. As part of your visit, see which of the resources listed in Appendix E are available in your local library.

LBD 17-4.Review Hypothetical 17-1. Determine the state agency in your  state responsible for supervising commercial barge traffic on your state's navigable rivers. Keep a record of all sources you consult to determine this and in what order, the names of any and all persons you spoke with by phone or in person, and how long it took you to find this information. Here are some suggestions for other state agency questions you may want to use for this exercise; you may think of others as well:

· the agency responsible for regulating billboards on the state highways;

· the agency responsible for air traffic over government buildings;

· the agency responsible for trash/litter pick-up along state roads;

· the agency responsible for regulating the raising of wild animals on private property;

· the agency responsible for regulating the size of trailer trucks;

· the agency responsible for monitoring the size and explosive force of firecrackers sold in the state; and

· the agency responsible for changing burned-out lightbulbs in public buildings.

LBD 17-5.Through your instructor, plan and conduct a visit to the  central or local office of a state agency to tour the office, get an idea of what the agency does, and its procedures, especially its procedures for handling requests for information. Your instructor may want to arrange a group visit for the entire class. Prepare questions to ask while you are there.

LBD 17-6.Select one or more occupations from the list in Illustration 17-3 and determine whether a license is required by your state to engage in that occupation. Also determine whether information regarding complaints, license suspensions, or revocations is available to the public and, if so, the procedure for obtaining that information.

LBD 17-7.Through your instructor, plan and conduct a visit to the county courthouse and/or city hall or municipal building in your area. Visit each different local office or department located in the facilities you visit. Ask the personnel on duty to describe their areas of responsibility, the kinds of records maintained by the office or department, and whether such records are available to the public. Your instructor may want to arrange a group visit for the entire class. Prepare questions to ask while you are there.

LBD 17-8. Utilizing the online resources for state and local governments set out in Appendix E, locate the Internet home page for your state, county, and/or city. Beginning with those sites, compile a directory of Internet addresses for as much online government information as you can find for your state, county, or city.

Learn by Doing for Chapter 18:
LBD 18-1.Familiarize yourself with the privacy rules for medical  records promulgated by the U.S. Department of Health and Human Services (DHHS) pursuant to the Health Insurance Portability and Accountability Act of 1996 (HIPAA), which became effective on April 15, 2003, and which are located at 45 CFR 160 and 164. Check the comprehensive answer guide for the new privacy rules put together by the DHHS Office of Civil Rights at www.hhs.gov/ocr/hipaa. Then prepare a memorandum answering the following questions:

a. Who is a "covered entity" under the HIPAA rules?

b. What patient information is considered "protected health information" under the HIPAA rules?

c. How does an attorney go about obtaining health information for a client or other party under the rules?

d. What are the potential civil and criminal penalties for violating the HIPAA rules?

e. Does the state in which you work have any statute or regulation governing the accessibility of medical records that contains requirements in addition to those set out in the HIPAA rules?

LBD 18-2.Utilizing the current and earlier city/county directories  for your city or county, see if you can determine everyone who has lived at your (or any other) current address during the past 5, 10, 15, or 20 years. Determine whether any of those former residents are still in the area and, if so, where.

LBD 18-3.Research the meaning of  "legitimate business purpose" under the Federal Credit Reporting Act, 15 U.S.C. §1681, or any analogous state law, and prepare a memorandum summarizing your research as it pertains to the following questions:

a. How have the courts (particularly your state's courts and the federal courts sitting in your state) interpreted that phrase?

b. Do licensed private investigators always have a legitimate business purpose allowing them to access another person's credit records?

c. Do attorneys or those assisting them have a legitimate business purpose allowing them to access another person's credit records simply because they are investigating a matter for a client?

d. What penalties/liability have been imposed on persons or businesses violating the FCRA?

LBD 18-4.Choose a large, local corporation and perform a background  investigation of it using the sources of corporate and business information set out in Appendix E. See if you can locate the following information on the company you select and, while doing so, keep a written summary of the information you locate and the research tools you used to locate each item of information.

a. Locate the exact name and all business address(es) of the company.

b. Obtain a detailed description of the business of the company, including its leading products, services, or primary customers.

c. Obtain the names of the officers of the company for the past three years, as well as the name(s) of the chairman of the board of directors and new directors of the company during that time.

d. Determine the profit (or loss) enjoyed (or sustained) by the company for each of the past three years and the average share price at year-end for each of the past three years.

e. Obtain a copy of shareholder reports, advertisements, and press releases issued by the company during the past three years.

f. If the company has a Web page, locate it, then download and print the home page information.

g. Determine of the company or any of its officers utilizes one or more online social or business networking services.

LBD 18-5.If you have access to a commercial information vendor such  as Westlaw or LexisNexis, use one or more of these services to locate financial, business, and other information on the company you selected in LBD 18-4. Then use one or more of those services to perform the searches itemized in LBD 18-6.

LBD 18-6.If you have access to the Internet, determine who your  Internet access provider is and all search engines available to you through that access provider. Using one or all of the search engines available to you, perform a word or phrase search to:

a. locate a friend you haven't seen in years

b. determine the current wholesale and retail value of your car

c. locate an attorney in your area specializing in estate planning

d. locate a surgeon in your area specializing in pediatric cardiology

e. locate current financial information on the company you chose to research in LBD 16-1 and Hypothetical 16-2

f. determine last Friday's closing stock exchange averages in Hong Kong

g. locate the front-page, lead headline in last Sunday's London Times 

h. locate the home page of the state university of your state

i. locate the home page of a major industry in your state

j. locate the home page of a corporation or other business that is a major employer in your state

LBD 18-7.Review the Federal Financial Modernization Act (commonly  known as the Gramm-Leach-Bliley Act (GLB)) at 15 U.S.C. §§6801 et seq., which was signed into law on November 12, 1999 and which went into full effect on July 1, 2001. Also review the regulations promulgated to enforce GLB at 16 CFR 313.1 et seq. Prepare a memorandum addressing the following questions:

a. What is included in the concept of "non-public information" that is protected from disclosure in GLB? Is it financial information only? Review the decision in Trans Union LLC v. FTC, 295 F.3d 42 (D.C. Cir. 2002) in connection with your answer.

b. How does the statute work? What entities are governed by the mandates of GLB? Under what circumstances can a financial institution disclose non-public information on a consumer? What rights are consumers given to prohibit that disclosure?

c. Does GLB prohibit pretexting? If so, does it punish the party requesting the information or the party providing the information or both? Does it punish the use of information gathered in this manner? What is the penalty?

d. Does GLB prohibit states from providing consumers with greater protection from disclosure of their personal information?

e. Has your state, by statute, regulation, or case decision, provided more protection than GLB for consumers from disclosure of their personal information?

LBD 18-8.Go to the Fair Isaac Corporation site at http://www.myfico.com/Default.aspx  and select “Understanding Your FICO Score” under the heading, “Credit Education Documents.” Read the pamphlet posted there then prepare a memorandum summarizing how credit bureaus determine a person's credit score. Be sure to mention (a) the name of the company that devised the mathematical model now commonly used to calculate credit scores; (b) the potential range of consumer credit scores; and (c) the range in which most credit scores fall.

LBD 18-9. For a good article discussing the challenges of introducing information from cyberspace into evidence at trial over hearsay and authentication objections (see Chapters 6 & 7) read McCarty, Chris W., Blogging for Evidence, 43 Tenn. B.J. 26 (April 2007). Summarize the evidentiary challenges this article identifies and the recommendations made by the author. For an interesting case where racial statements posted on the Internet were ruled inadmissible for lack of sufficient authenticity, read U.S. v. Jackson, 208 F.3d 633 (6th Cir. 2000).  If LBD 14-6 was not completed when that chapter was covered, considering completing it at this time.

